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Sz ROBERT GOR D ON, BaRON Er. 


1 


3 


ADAM GORDON, Tecond Son of George fecond Earl of Huntly, by a Daughter of James I. King 0 
Scotland, created Earl of $SuTHEr Land by King James V. Proved by Royal Charters, Acts of Council, 


private Deeds, Hiſtories of Peerages, &c. He married Elizabeth, Daughter of John Earl of Sutherland— 


He died in the Peginning of the Year 1538. 


— 


Art:xanper Maſter of Sutherland, eldeſt Son of Earl Adam. Proved by Royal Charters, Anno 1527, &c 


He died before his Father, leaving his eldeſt Son, 


+4 


He got a Charter of the Earldom under the Great Seal 1546; was forfeited 1563, reſtored ; 


725 Fart of Sucherland. Tic is the firſt Earl of Sutherland marked in the Rolls of Parliament, viz. 
Anno 1543. | 


I and dying in 1567, was ſucceeded by his Son. 


— — 


[Alcxanber Earl of Sutherland, Proved by Service as Heir to his Father John, 8 July 1573, and as Heir 
| to Adam Earl of Sutherland, his Great-Grandfather, —He died in December I 594- 


D 


Joux Earl of Sutherland, eldeit Son of Earl Alexander. 
Proved by a Charter of the Earldom in 1580.— He 
obtained a Charter of the Earldom under the Great 
Seal, on his own Reſignation, penult April 1601.— 
Died 13 September 1615, 


—_— 


| 


dux Earl of Sutherland. —Proved by Retour as Heir 
L. his Father John, 4 June 1616 


= Earl or duthcriaud.— Proved by Sharter un- 


der the Great Seal, 21 February 1662, and 24 July 
1681, —He died 1703. 


A 4 


— 


Joan Earl of gutherland —Froved by Charter Ge 


| the Great Seal, dated 29 July 1706, &c.— Di 
1733. 


* res — 


under the Great Seal, dated 29 july 1706.—Dicd be- 
fore his Father, 1720. 


W1LL1am Earl of Suther!and.—Proved by his Service| 


to his Father, 7th January 1723.—Died 6 Novem- 
ber 1750. | 


wa Lord Strathnaver.—Proved by Date] 


-” 


WILLIAM Earl of Sutherland. —Froved by his Service 
e Heir to his Father, 18 November 1751. Died 
16 june 76, leaving an only Child. 


* „ = —— * 


* 


The Claimant Lady ET TZ TTT Gor Don, an] 
Infant. io a 


* 


Alexander's ſecond Son, created Premier Knight Ba- 
ronet of Scotland. —Proved by Charter under the 
Great Seal, penult April 16:1, mentioning him to 

be Brother German to John then Earl of Sutherland 
Patent creating him Knight Baronet. 


7. Robzr Gorpon of Gordonſton, Baronet, Earl 


— 


# Lupovic GokrDon, eldeſt Son.—Proved by i 


Contract of Marriage, 18 November 1643.— Died 
in September 168. 


* „ 


Sir RoBexT Go« pox, eldeſt Son.—Proved by Retour, 
21 September 1583.—He died 1704. 4 


if CLA.MANT Sir Ronzar Compo, now of Gor- 


donſton, Barongt, eldeſt Son.—troved by Retour, 
12 July 170. 


we — 
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SUPPLEMENTAL CASE 


OF 


Sr ROBERT GORDON, Baronet, 


(Claiming the Title and Dignity of ) 


FARL f SUTHERL ami 


| 


In which all Fats and Arguments in Support of his Claim are 
' flated, and the Inaccuracies in his original Caſe and Appendix, 


(which were printed before the Proofs arrived from Scotland) are 
corrected. 


a Py 
— — — — — 


— WEE, 
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4 WI. EN the Germans conquered the different Provinces of the Roman Empire, the conquering 


General, or Prince, reſerved certain Portions of the conquered Land for himſelf, and parcelled 
out other Parts among his Chieftans, under a Condition of military Service and Attendance in 
Council. The Proprictors of theſe laſt Eſtates were in moſt Parts of the Continent called Barons: In 
Scotland and England they were called Thazes. Theſe Thanes judged and led to War the People upon their 
Eſtates, From the Nature of theſe Eſtates, they went to Males; becauſe Males only could fulfil the Con- 


dition upon which the Grant had been made. A Woman Thane was as anomalous a Character as a Woman 
Bilhop, Hence the Origin of Fiets, 


But the whole of the Land of the conquered Province was not ſo diſtributed or ſo held. The Germans, in 
none of their Conqueſts, aſſumed the Property of the whole Lands to themſelves (a); for they dared not to 
drive the Conquered to deſpair; and the Superfluity would have been burdenſome to the Conquerors. 
Many of the ancient Inhabitants then kept their Lands on che ancient allodial footing ; and ſuch of the new 
lntruders as were not attached to any Chieftain, taking poſſeſſion of any vacant Land they found, enjoyed it 
on the ſame footing. But as it was neceſſary to reduce to ſubjection under Government, in a political, 
thoſe who were not ſubjected in a feudal Capacity, the King ſent his own Officers to judge, and to lead to 
War the Poſſeſſors of theſe laſt Lands, in the ſame Manner as the Chieftain judged and led to War the Peo- 
ple dwelling upon the Lands which had been granted in a feudal Form to him. This Officer was in 7aly 
called Comes; in France, Count; in Germany, Greve; and in Scotland and England, Earl; and his Depute in 
theſe two laſt Countries was called Sheriff, The Earls were merely Royal Officers, without any Connection. 
vith Land, further than that they (5) ſuperintended thoſe of the King's Subjects who did not live upon 
the Lands of the Barons or Thanes. The Biſhop ſat with the Earl in Court when he adminiſtered Juſtice (c). The 
farPs Salary was the Third of the Fines of the Court (4) ; and during a kong Period of Time the Office of 
Earl laſted only during the Pleaſure of the King (e). Afterwards theſe Offices came to be made heredi- 


tary, 


— 


——_— 


PROOFS and AUTHORITIES. 
(a) L'Eſprit des loix, lib. xxx. cap. 8. and Authorities there quoted. 


) Aut in hundredo coram domino hundredi, aut in comitatu coram comite, ſeu vicario ejus, quem Saxones qeep & 
ei ʒe nepa vocabant Normanni vicecomitem, 5. LL. H. I. cap. 8. Spellman's Gloſſary, voce Comes, p. 143. 


(c) Præſidebat autem foro comitatus non ſolus ſed adjunctus epiſcopo, LL. Eadgari, cap. 5. LL. Canut. par. 2. c. 17. 
pellman's Gloſſary, voce Comes, p. 140. 


d) Accipiebat autem comes cum inter Saxones, tum inter Anglo-Normannos, (veluti muneris ſtipendium) tertium 
dmitatus denarium, hoc eſt mulctarum & emolumentorum regi ex placitis acereſcentium. He gives many Authorities 
th in foreign Nations and at Home, Spell. Gloſ. p. 141. 


Two Sorts of People were bound to military Service; the great and leſſer Vaſſals, who were obliged in conſequence 


their Fief ; and the Freemen, whether Franks, Romans or Gauls, who ſerved under the Count, and were commanded 
him and his Officers. | 


The Name of Freemen was given ta thoſe who on the one Hand had no Benefices or Fiefs, and on the other were 

It ſubject to the baſe Services of Villainage; the Lands they poſſeſſed were what they called allodial Eftates. 

The Counts aſſembled the Freemen, and led them againſt the Enemy; they had Officers under them, who were called 
ars; and as all the Freemen were divided into Hundreds, which formed what was called a Borough, the Counts bad 

_ under them, who were called Centenarii, and carried the Freemen of the Borough, or their Hundreds, to 
ield. | 


Is Counts carried the Freemen againſt the Enemy, the feudal Lords carried alſo their Vaſſals or Rear-Vaſſals; and the 
dops, Abbots, or their Advocates, carried likewiſe theirs, 


n the Spirit of Laws, Books xxx and xxxi, the Diſtinction betwixt Lands and Offices in old feudal Times is clearly 
le out. Vide alſo Hiſtory of feudal Property, Chap. iſt, Every Earl had a Barony annexed to his Earldom, and 
he Relief of an Earl appears to have been the ſame with that of a Baron, viz. One hundred Pounds, it may be 


boſed that he paid it on account of his Barony, which was a Land Eſtate, and not of his Earldom, which was an 
ce, Lord Lyttleton's Life of Henry II. Vol. ii. p. 213. 


) Vide Spellman's Gloſſ. where he gives a curious Inſtance from the ancient Hiſtorian Aﬀerus, of Alfred's Behaviour 
is Earls, Gloſſ. p. 141. Nec aliter inter Saxones noſtros ut liqueat ex Aſfero Meneyenſe, ubi, comites perperam 
| A 


Judicantss 


| (1 3 4 


tary, and were granted like all other Grants of the Times in the feudal Form, under a Condition of mlit 
Service, and of Attendance upon the King's Council, * 


Thus an Earldom went to Heirs Male, 1ſt, Becauſe it was of th ] 
EE IEA diene of an Office , uſe it was e Nature of a Fief. And, 2dly, Bel 
$ 


The Bovks of the feudal Law were written in the Year 1 170. By theſe Books Women were excluded fre 
the 3 pang to all feudal Eſtates, whether in Lands or in Offices (f), unleſs they were ſpecially cal 
ro them. 


; 


By the Salic Law (g), which was the Foundation of the French, and by the Laws of the Angles (B), w 2 
were the Foundation of the Engliſh, and perhaps of the Scots Law, Women were excluded from the WY 
ceſſion to Land Property. Such of the Laws of the other ancient northern Nations as admitted the 
the Succeſſion to Land Property, confined their Succeſſion to allodial, but excluded them from f, 


Property. 4 


— 


This Excluſion of Female Succeſſion, founded on the Nature of Fiefs, and of the great feudal Offices, 


on the Books of feudal Law, affected even the public Succeſſions; for in theſe, except in Spain (in w 
Kingdom, on account of the Inundations from Africa, the Syſtem introduced by the German Nations, | 
not the ſame Vigour that it had in neighbouring Countries) Females were overlooked in the earlier A 


throughout all Europe in public Succeſſions. 


The Remains of the ancient Excluſion of Women, is to be ſeen even at this Day in the aukward Wa 
which they are admitted to the Succeſſion of Lands. For the feuda! Principle ol Primogeniture takes 
lace in their Succeſſion, bur the Eſtate goes equally, according to the Law of Nature, among them all, 

emains of their Excluſion is ſo ſtrong in Scotland, that the King, as ultimus heres, will take the Son's Suct 


ſion, dying without Iſſue or collateral Heirs, to the Excluſion of his Mother. 


In all Queſtions of remote Antiquity, relating to Property or Dignity, the feudal Law is the leading Rule 
in Scotland. 


All Fiefs, whether of Lands or great Offices, were originally unalienable. Whea Lands came 
Commerce, Purchaſers inſiſted, as a Part of the Bargain, that the Benefit of their Pv: :haſe ſhould deſcen 
their Heirs, whether Female or Ma'e. Hence began Female Succeſſion in Lands. But as Earldoms, 
other Peerages, were never the Subjects of Commerce, the Law of Male Deſcent, founded in the Nature 


Fiefs and Offices, continued in them, 


The feudal Law was preſerved longer (k) in its original Purity in Scotland than in England, or per 
than in any Country in Europe, on account of its Remoteneſs from, and not having Intercourſe with ot 


Nations. Hence the Excluſion of Women from inheriting feudal Property, laſted longer in Scotland t 
in moſt other Countries. 


By the Terms heredes ſui, or heredes inter ipſas, in Limitations either of Lands or Peerages, were und 
ſtood only the ancient Heirs (H, viz. Heirs Male. It required the Introduction of the Words + 
quoſcun 


— 
— * — — — MG. — — ” _ 


PROOFS and AUTHORITIES. 


Judicantes fic alloquitur Rex Aluredus: Quapropter aut terrenarum potęſſatum miniſteria quæ habetis illico dimitt: 
aut ſapientiæ ſtudiis multo devotiùs docere, ut ſtudeatis impero. Quibus verbis (inquit Aſſerus) perterriti comite 
2 ad æquitatis diſcendæ ſtudium totis viribus ſe vertere nitebantur Malentes inſuetam diſciplinam quam labo 


diſcere, quam poteſtatum miniſteria dimittere. 


The Title of Duke was not known in England, until the 14th Century. The Title of Marquis is alſo late.— 
Spell. Gloſſ. 3d Edit. p. 192. 


(f) Lib. Feud. Lib. i. Tit. 1. N. 3. Hoc autem notandum eſt, quod licet filiæ, ut maſculi, patribus ſuccedant 
ibus, tamen a ſucceſſione feudi removentur ſimiliter et earum filii niſi ſpecialiter dictum fuerit, ut ad eas pertineat.—Lib 
it. 8. N. 1. Filia vero non ſuccedit in feudo, niſi inveſtitura fuerit facta in patre ut filii et filiæ ſuccedant in feud 
tunc, (enim ſuccedit filia filiis non extantibus) vel niſi inveſtitæ fuerint.— Lib. 2. Tit. 11. Ad filias vero ſeu neptis, 
proneptis, vel ex filia nepotes, ſeu pronepotes ſucceſſio feudi non pertinet. Proles enim fœminei ſexus, vel ex fœminino 
deſcendens ad hujus modi ſucceſſionem aſpirare non poteſt: niſi ejus conditionis ſit feudum, vel eo pacta acquiſitum 


jatius Commentary — Craig, Lib. ii. Dieg. 14. 


(s) De terra Salica nulla portio hæreditatis mulieri veniat ſed ad virilem ſexum tota terrz hæreditas perveniat, Vide 
Sal. Tit. 62. Sect. 6, : | . 


V Hzreditatem defuncti filius, non filia ſuſcipiat. Si filium non habet qui defunctus eſt, ad filiam pecunia et man 
Terra vero ad proximum paternæ generationis conſanguineum pertineat. T. 6. Lex 1. 


(i) Craig, Lib. i. Dieg. 8. N. 16. Quod fi novus aliquis caſus ſupervenerit, qui neque jure ſcripto neque con 
dine comprehendatur, neque ex iis quæ diximus dirimi poteſt, & caſus illius deciſio in jure feudali reperiatur, prey 
dum jus feudale, et juri pontificio, et juri Romano. Imo fi exacte rem omnem æſtimare velimus, hoc jus proj 
hujus regni dici poteſt (ſi latius juris proprii nomen extendamus) cum ex ejus ſcaturigine et fontibus omne jus quo 
utimur in foro omniſque uſus et praxis defluxerit, et fi quid dubii oriatur origines ſemper repetendæ ſunt, ut inde 


æquum eſt dignoſcatur. 


. & N 
(4) Craig, de Feudis, Lib. i. Dick. 8. N. 2. Hoc enim certifſimum eſt, nos purius hoc jus habere quam vicinos 

rivulis aquarum, qui quo propiores ſint fonti ſive ſcaturigini, eo ſunt puriores. Lib. 1. Dieg. 7. N. 1. Noſtri puric 

jure utuntur, quam vicini eoque quod multo magis cum ipſis fontibus ſeu ſcaturigine conveniat. 


(1) Craig, Lib. ii. Dieg. 14. N. 2. Itaque ex jure feudali hæredum generalium nomine mares tantum comp 
detur, adeo ut ſi Titius Mevio et ejus hæredibus feudum conceſſerit hæredes maſculi tantum ſuecederent, et non fe 


| 


CL 


quoſcunque, in the 13th or 14th Century, to make Room for the Admiſſion of Females into either. But after 
tuch Admiſſion, the Word quoſeungae, which was Once neceſſary, was dropt, as no longer fo, and hæredes 
ſui now mean Ileirs of both Kinds, unleſs the Deed is relative to ſome former; in which Caſe the Meaning 
ot thuſe Words is ſtill governed by the Inveſtiture to which they relate. 


Thanes exiſted in Scotland from the very earlieſt Periods of the Hiſtory of that Country, after it yielded 
to the Eruptions of the Germans, The Office of Earl muſt be as ancient, though it is not fo ealy to trace it. 
Some Authorities fix its Origin in the Reign of Malcolm III. in the Year 1057 ; but Buchanan ſays (m) 
tae giving them 1o late a Date was only the Opinion of ſome : And indeed it is probable, that this Prince only 
made Earldoms hereditary, which before were granted during Plealure, or at moit during Life, juſt as 
Hilliam the Conqueror was the firft Prince who made Earldoms hereditary in England. Lady Elizabeth Suther- 
land, in her printed Caſe, March i769, ſtates, That the Thanes of Sutherland were mentioned in the Hiſtory 
of Scotland as early as the Eleventh Century; and that the Title of Earl was known in Scotland in the Time 
of Maſcelm the J hird, who began his Reign in the Year 1057 (n). She produced an Indenture in the Year 
1275, between Archibald Biſhop of Caithneſs and William Earl of Sutherland, from which it appeared that the 


Earls of Sutherland exiſted betore that Period (o). 


There are two remarkable Periods in the Hiſtory of the Peerage of Sutherland. One from its firſt Efta- 
bliſhment until a new Creation in the Perſon of Adam Gordon, Huſband to the Female Owner of the 
Eitate of Sutherland, ſome Time about the Year 1515. The other, from the Creation of Earl Adam till 
the Death of the late Earl. 


The Title-Deeds of the Sutherland Family that appear, are very imperfect, owing to this, that as the 
' Deſcent of the Peerage was, during both Periods, like almoſt all other ancient Peerages, confined to Heirs 
Male, ſo it has been the Intereſt of the Family to conceal their Title-Deeds, which they knew would 
ſhew this. Yet, imperfect as the Production is, the tobe Train of them, during the firſt Period, and the 
general Train of them, during the laſt, prove that the Family Eſtate was, like the Family Peerage, limited 
to Heirs Male only, 


The firſt Family Charter, of any Conſequence in this Diſpute, which the Claimant, Sir Robert Gordon, 
has ſeen, is an original Grant of the 10th Oober 1347 (p), whereby King David the Second erects the 
be Earldom of Sutherland into a free Regality, in favour of William Earl of Sutherland and Margaret his Wife, 
the King's Siſter, et heredes inter ipjos. It is none of the Title Deeds of the Eitate : For, firſt, It could at 
molt regulate only the Succeſſion to the Privilege of the Regality, but not to the Lands of the Earldom, 
whereof the Right was not innovated: 2dly, That Grant of the Regality became extinct very ſoon: But 
this Charter proves, that Females were not, at that lime, within the Word heredzs; for the Grant 
of the Regality became extinct by the Death of Margaret, and Fohn, her only Son, who died without 
Iſſue Male (0, which it would not have done, if the Heirs Female of the Marriage could have ſucceeded. 

| | | Ir 


_ CO . — til 


PROOFS and AUTHORITIES. 


etiamſi arma tractare didicerint, ut antiquitus Amazones ſolebant, ut de Joanna puella Aurelianenſi et quadam hodie 
Hibernica narratur : ratio eſt quia ad ea quæ raro fiunt voluntates contrahentium non recte accommodantur.—Quod de filiabus 
diximus, idem de omnibus ex filia deſcendentibus five mares fint five fœminæ: nam ne mares quidem per fœmineam lineam 
deſcendentes ad ſucceſſionem admittuntur. Ibid. N. 3. Haec niſi aliter in inveſtitura proviſum fuerit, i. e. niſi tenor in- 
veſtitutæ five ſolennis illa feudi conceſſio contineat nominatim, ut heredes tam mares quam fœminæ, aut hæredes quicun- 
que ſuccederent, neque tamen ne hoc quidem caſu fœminæ ſuccedunt, niſi nullus ſuperſit maſculus. Quamdiu enim unus 
maſculus filius extat foeminas excludit; et hoc propter armorum paratiorem expeditionem. Proviſum in inveſtitura dicimus 
ſi ita concipiatur hzredibus ſuis quibuſcunque : nam vocem hane (hæredes quicunque) ſœminas etiam comprehendere ne- 
ceſſe eſt, Itaque talis clauſula quoties in inveſtitura expreſſa eſt, facit ut feudi ſueceſſio, non minus ad fœminas quam ad mares 
(feeminas inquam quæ gradu fint propiores) pertineat—At noſtri mores per generalem hzredum mentionem, etiam fœminas 
ad ſucceſſionem non extantibus maribus, admitti putant. Hoc eo evenit ex adjectione vocis (quibuſcunque) quæ determi- 
natio etiam indubie fœminas comprehendit. Itaque eſt pronomen quod differentiam inducit quod in omnibus inveſtituris 
adeo frequens eſt, ut etiam cum omiſſum eſt pro expreſſo habeatur. 
Lord Stair, Lib. iii. Tit. 4. N. 20. The Nature of proper Fees will hold forth the Nature of Succeſſion therein; 
for a proper Fee being freely granted by the Superior to his Vaſſal for military Service, the Vaſlal's Perſon being choſen 
e by the Superior, and a ſpecial Truſt repoſed in him, and the like Hope of his Iſſue, patrem ſequitur ſua proles : which 
“was at firſt ſo ſimply done, that entering the Vaſſal in Poſſeſſion, in Preſence of his Peers, was a ſufficient Conſtitution 
« of his Right; and the Inveſtiture Vaniticd then rather the Act conſtituting, than the Writ evidencing the Fee, In which 
&« Caſe, from the Nature of the Right, it is conſequent, firſt, That none ſhould ſucceed in the Fee, but ſuch as were fit 
& for military Service; and ſo Women and their liſue were utterly excluded, and all the Males ſucceeded equally.” —Par. 
2t. If the Fee be granted to Heirs whatſomever, not only doth the Iſſue of the firſt Vaſſal, but all other his lawful 
« Heits, or the lawful Heirs of the laſt deceaſing Vaſſal, whether of the Iſſue of the firſt Vaſſal or not, do ſucceed : 
« And now Fees being ordinarily acquired by Sale, Excambion or the like onerous Titles, feuda ad inſtar patrimoniorum 
« ſunt redacta; Heirs whatſomever are commonly expreſſed, and if they were not, they would be underſtood ; for that which 


« is ordinary is preſumed.” 


(m) Buchanan, Lib. vii. Cap. 14. A nonnullis primus creditur nova et peregrina nomina quibus honorum gradus diſtin- 
guuntur, a vicinis accepta nec minis barbara, quam erant priora, introduxiſſe. | 


( Lady Elizabeth's Caſe, p. 2. 


Appendix to Lady Elizabeth's Caſe, 1769, p. 1ſt. —Indenture, 1275. Inter Gilbertum, Willielmum et Walterum bone 
9 u, et nobiles l illielmum claræ memoriz, et Willielmum ejus filium, comites Sutherlandiz. 


Printed in Elizabeth's Appendix. * Sciatis nos conceſſiſſe et hac preſenti carta noſtra confirmaſſe dilecto genero 
* 22 — Comp Sutherlandie et Margaretz ſponſe ſue ſorore noſtre cariſſime quod iph et hæredes inter ipſos 
« legittime procreandi habeant teneant et poſſideant de nobis ex hæredibus noſtris totum comitatum Sutherlandie, in adeo 
c tiberam regalitatem in perpetuum cum omnibus et ſingulis bertatibus commoditatibus aſiamentis juſtis pertinentiis et 
« liberis conſuetudinibus que ad-liberam regalitatem ſpectare noſcuntur in omnibus et per omnia ſecuti aliqua regalitas 
6 per totum regnum noſtrum liberius poſſidetur ab aliquo ſeu tenetur. 


(q) In Forduni Scoti Chronicon, lib. xiv. cap. 25. initio, there is the follow'ng Paſſage : Eodem etiam anno (1361) 


premiſſa mortalitate nimium prevalente, (i, e. Anglia) mortui ſunt quidam de melioribus, et natu Scotiæ, — = 


(-4 9 
It may alſo be inferred, from the Limitation of the Regality, that the Limitation of the Eſtate was 


Heirs Male; for it is not likely that the Grant of the Regality would have excluded fHeirs Female, 
the Grant of the Lands had admitted them. 


Charter of The firſt Charter of Lands on Record is an original Grant by King David the Second, Auno 1367, of t 

Lands, 1367- Half of the Lands of the Thanedom of Formartin (a very large Eſtate) ; limited to Heirs Male expreſs] 
« Tenend. & habend. eidem Willielmo, & heredibus ſuis maſculis de corpore ſuo legittime procreatis, {eu p 
& creandis, de nobis, & hæredibus noſtris (7).“ 


Charter 1455, In the Charter 1455, John Earl of Sutherland reſigned the Earldom (i. e. the Land Eſtate) in favour 
en: Reis- Jahn, his Son and Heir apparent, who thereupon obtained a Charter under the Great Seal, proceedit 
= upon the Reſignation of his Father, and granting the Earldom of Sutherland to him, tenendum illi & he 
dibus ſuis (s). As this is only a renewed Grant, and relative to the former Inveſtitures which were 
Heirs Male, the Word hæredes here, in ſound Conſtruction of Law, means Heirs Male. That the Inveſtitu 
of the Land Eſtate, to which this Charter refers, ſtood ro Heirs Male, is proved by Earl John's (who ma 
the Reſignation to which the Charter refers) having at that Time a Grand-daughter Margery, by his eldeſt 8 
Alexander, then dead, married to the Earl of Caithneſs. And in order to prevent any Claim, however wealf 
of her's by means of her Huſband's powerful Family to his Eſtate, he therefore made this Reſignation MW 
favour of his ſecond Son John: But in the Inſtrument of Reſignation, dated 22d February, 1455, 1 
called him his apparent Heir (7); and the King, in the Charter upon this Reſignation, reſerved the Caſu 
ties of the Ward and Relief of the ſecond Son, (who muſt then have been young) which ſhews that 
was underſtood to be Heir in the Inveſtiture. | 


ice of Frl John, the Son of this Earl Jobn who reſigned, is ſaid by the Lady Elizabeth to have been retoured in t 
yon, 1512 Year 1512, legitimus & propinquior heres Foannis comitis de Sutherland. The Retour is not produced; t 
Seifine is in thoſe Terms: But if he was ſo retoured, the Terms relate to the Conception of the former 1 
veſtitures, and he took as Heir Male. 


df Elizabeth, ZEZlizabeth, the Siſter of this laſt John, though a Female, did indeed take the Eſtate, by Service to 
*. Brother, in the Year 1514. But how that happened, will be explained in another Part of this Caſe, 


The Limitation As the Inveſtitures of the Eſtate, during the firſt Period, were to Heirs Male, ſo there is dire Prod 
22. that in the firſt Inſtance, where the Succeſſion opened to an Heir Female, the Peerage went to the He 
e was ro Male, in Excluſion of the Heir Female; for this Earl John had two Sons, Alexander and Fohn : Alt 
n Male. ander died before his Father, leaving a Daughter Margery; and yet in 1460, the ſecond Son, the He 


Male, ſucceeded to the Peerage, in Prejudice of Margery, the Heir Female. 


— to Lord Ochiltree, in his Manuſcript Collections, which are in the Advocates Library, an Authority ofte 


Hei quoted by Lady Elizabeth, proves, That Alexander, the eldeſt Son of the firſt mentioned Earl John, had 
male, was ex- Daughter, married to William Earl of Orkney ; but that John, the ſecond Son of this Earl, ſucceeded, « 
rt: her Prejudice (a). / : 

from the 


* Margery left Iſſue, but that Iſſue never ſucceeded to the Sutherland Peerage. This is proved by a Chart 
7th December 1476, from King James III. to William Sinclair, the Son of this Margery, and the Earl 
Caithneſs (x). 


Alexander Abredonenſis, in his Book entitled © Sutberlandiæ Comitum Anales, wrote in the Year 1627, a 


now in Manuſcript in the Advocates Library, mentions the ſame Thing (y); and adds, That her Father, t 


firſt mentioned Earl Jobn, reſigned the Earldom (that is, the Land Eſtate) for a new Inveſtiture, 


: 


— —._ A. 


PROOFS and AUTHORITIES, 


obſides pro rege ſuo David, viz. Johannes de Sutherland, unicus filius comitis ejuſdem, nepos regis, apud Linconiam ci 
feſtum nativitatis Noſtræ Dominz, et dominus Thomas comes de Moravia in civitate Londonienſi, &c, 


(7) Royal Charter, Book I. No 157. Certified Copy produced. 
(s) Printed in Lady Elizabeth's Caſe, 1769. 


(t) The Evidence of this is to be found in the Lady Elizabeth's Caſe, which was printed in the Year 1769, p. 3. letter 


The Words are, Inſtrument of Reſignation, dated 22d February 1455, John Earl of Sutherland, in favour of John Sutk 
& [and his Son and apparent Heir.” 


(u) Certified Extract, from the Advocates Library, „Under the Title, Sutherland John Sutherland, Earl of Sutherla 
& ſucceeded his Father, Robert. He married Margaret Baillie, Daughter of the Laird of Lamington ; and had Iſſue f 
« Sons and two Daughters. Alexander died before his Father, and had Iſſue one Daughter, married to William, Earl 
& Orkney. Febn, his ſecond Son, did ſucceed him ; Nicholas, his third ; Thomas, his fourth Son; Elizabeth, his eld 
6c . married to the Laird of Meldrum ; Jean, his ſecond Daughter, married to Thomas Dunbar of Carnock, 


«© had Iſſue one Son, Gavin, thereafter Biſhop of Aberdeen. This Earl di "IP - Kt” 
« Golſpykirkton, which was built anno 1460,” is Earl died at Dunrobin, and was interred a 


(x) Certified Extract produced, © Jacobus, &c. dedifle, &c. dilecto conſanguineo noſtro Willielmino Sinclair filio dil 


„ comitis Cathaniz & domini de Sano Claro inter ipſum et conſangui * ons ene on 
« ſuam genito.” Book VII. N. 393. P conſanguineam noſtram Majoriam comitiſſam niæ ſpo 


71 Certified Copy from the Advocates 8 produced, . 5. I. p. 25. © Robertus ſucceſſorem habuit Johann 
ce filium hic uxorem accepit Margaretam (vel Magdalænam) Baillie domini ——— filiam, fœminam longe pulch 
4 rimam, qua quatuor filios ſuſcepit, Alexandrum, Johannem, Nicolaum et Thomam Beg ; duaſque filias ; | 
„ nempe et Elizabetham domino a Meldrum collocatam, Joanna nupſit Jacobo Dumbaro a Cumnock equiti aurat 
« ex quibus Gavinus Dunbar Aberdenenſis præſul (vir equidem ſanctimonia et doctrina eximius) natus eft, Alexand 
66 Sutherlandiz (ut vocant) magiſter (Johannis comitis primogenitus) immatura morte præreptus, ante patrem fi 
« conceſſit; unica relicta filia nomine Mariora ; quz per matrimonium copulata eft Gulielmo Sinclaro Orcadum comi 
ex quibus Sinclari jam Catteneſiæ comites propagati ſunt .” 


. 


— 


E £4 
the ſecond mentioned Farl Jeln (z); and that the Reaſon was, leſt the Eſtate ſhouid be carried by Marooy 


into another Family; and that he reſerved his own Liferent of the Eſtate, and his Wife Margaret s 
Dowry. 


Sir Robert Gordon of Gordenſtcun, in his Manuſcript Hiſtory, a Book in many Things juſt, though not in 
all, gives the very ſame Account of Margery, and of the Reſignation made by ker Father (a). In ipeating 
of the Reaion of the Reſignation, he indeed ſays (0, © Left his Lands and Earldom ſhould fall from kis Heirs 
Male to the Daughter of his eldeſt Son Alexander, who was now dead ;” from which it wicht be inf-rred 
by a careleſs Reader, that the firſt mentioned Earl Jebz was afraid his Peerage would go to the 1icir Fe. 
male: But there is Demonſtration the Words Lands and Earldom are ſynoninious in this Paſſage ; for Earl 
John's Reſignation, and the Charter upon it, which Sir Robert is here ſpeaking of, have been quoted above; 
and they pals only the Lands, but not the Peerage. Beſides, how could Sir Robert Gordon mean a Perrave 
in a Paſlage in which he ſays, That the Reſigner had reſerved his own Liferent ; and not only fo, but his v ic's 
Dowry ? How can the Literent of the Fee of a Peerage, or the Dowry of a Peerage be ſaid to be refcrvec. ? 

Sir James Balfour, Lord Lyon King at Arms, who wrote in the Beginning of the Seventeenth Century, and 
whoſe Manuſcript is alſo in the Advocates Library, relates in one Flace, Margery's Birth and Marriage (c) ; 
and in another Place, that ſhe had Iſſue by the Earl of Orkney (d). = 


Father Hay, in his Memoirs written in the Year 1700, in Manuſcript, in the Advocates Library, gives the 
ſame Account of the Exiſtence of Margery and her Marriage (e). And 


George Crawford, in his Peerage of Scotland, in one Paſſage of his Book, gives an Account of the Exiſtence 
and Marriage of Margery (f ); and in another Pallage, of her Iſſue by the Earl of Oriney U 


This Earl John, who ſucceeded in Excluſion of Margery the Heir Female, died ſome Years before 1814. 
few Years after his Death, a material Alteration happened in the Line of the Sutherland Peerage, which 
ſerves great Attention in the preſent Diſpute. 


This Earl John left behind him two Sons, Johiz and Alexander, and a Daughter, Elizabeth, who was 
arried to Adam Gordon, ſecond Son to the Earl of Huntly. Jobn, the eldeſt, was a weak Man ; Alevander, 
e ſecond, was a Minor. Adam, the Huſband of Elizabeth, was a Man of great Ambition, and had 
gh Pretenſions; his Mother being Daughter to King James the Firſt, and Widow of the great Earl of 
gus, Head of the Douglaſſes ; his Father was Lord Chancellor; his Siſter married to Perkin Narbect, who, 


PROOFS and AUTHORITIES. 


(z) Certified Copy from the Advocates Library. Produced, V. 5. I. p. 26. Anno domini milleſimo quadringeateſi- 
mo quinquageſimo quinto, Johannes comes omni juri ſuo, quod in Sutherlandiæ comitatum habuit rege cellit, pro nova 

F inveſtitura filio ſuo Johanni ; ne hereditas ejus per Marioram Alexandri filiam ad aliam gentem devolveretur: ſibi ipſi 
tamen ad vitam annuo redditu, et dotalibus Margaretz uxoris agris reſervatis.” 


(a) Original produced, and which the Lady Elizabeth has quoted in her Caſe, ©* John Earl of Sutherland, who 
married Margaret (or Magdalen) Baillie, Daughter of the Laird of Lamington, a Woman of excellent Beauty, by 
whom he had four Sons and two Daughters, Alexander, John, Nicolas, and Thomas Beg. Alerander, Maſter of 
Sutherland, died before his Father, and had only one Daughter, called Marjory, who married William Sinclair, Earl 
of Orkney, of which Marriage are deſcended the Sinclairs, now Earls of Cazthneſs.” 


(b) * The Year of God 1455, this John, Earl of Sutherland, took a new Infeftment of the Earldom of Sutherland, by 
* Reſignation of the ſame into the King's Hands, in favour of his Son hn, reſerving his own Liferent, and his Wile 
* Margaret's conjunct Fee-lands ; which he did, left his Lands and Earldom ſhould fall from his Heirs Male, to the 
Daughter of his eldeſt Son Alexander, who was now dead.“ 


(c) Certified Extracts from the Advocate's Library, produced. A. 4. 25. © John Sutherland ſucceeded his Father 
| Robert, in the Earldom of Sutherland. He married Margaret Baiilie, Daughter to the Laird of Lamington, in Lanert- 
ſhire, and by her had Iſſue four Sons and two Daughters. 

& Alexander, his eldeſt Son, died before his Father; and left Iſſue only one Daughter, Mariana, married to William 
Sinclair, Earl of Orkney.—Fobn, his ſecond Son, ſucceeded him.“ 


(d) * Willielmus de Santo Claro dux de Oldenburgh comes Orcadize dominus Zetland St. Clair, Diſerte Couſland 
Roſlyne, Herbertſhire, Pentland, Nidſdale, Newburgh, Limitum Orientalium Scotiæ præfectus baro de Eckford & 
Caverton magnus Scotiæ camerarius et admirallus & aurei villeris eques. : 
« He married to his firſt Wife, Margaret Douglas, eldeſt Daughter to Archibald, ſurnamed Fineman, Earl of Douglas; 
and by her had Iſſue a Son, William, who married Jſabella Leſiy, Daughter to Gezrge Earl of Rothes ; and by her had Iſſue 
a Son, Henry, who was firſt Lord Sinclair of Ravingſhaugh : he departed this Life before Earl William, his Father. | 
“% This Earl William, after the Death of his firſt Wife, married 2dly, Marjora Sutherland, Daughter to Alexander, called 
the Maſter of Sutherland, and by her had Iſſue two Sons and one Daughter, Certified Extracts from the Advocates Li- 


tary, produced, A. 4. 25. 


(e) Certified Extract produced, from the Advocate's Library, JF. 2. $. * John, his Son, ſecond of that Name, ſucceeded 
him ; he married Margaret, or Magdalen Baillie, Daughter to the Laird of Lamington, a Woman of excellent Beauty, by 
whom he had four Sons and two Daughters, Alexander, Fobn, Nicolas, and Thomas Beg. Alexander, Maſter of Suther » 
land, died before his Father, and had Daughter, called Marjary, married to William Sinclair, Earl of Oriney, Lord Sinclair 
and Reine, &c.“ 


(f) Crawford's Peerage, p. 473. © Jahn, his Son, who married Margaret, Daughter of Sir Villiam Baillie of Laming- 
ton, by whom he had Alexander, Matter of Sutherland, who died in the Lifetime of his Father, leaving no Iſſue, fave a 
Daughter, Marjorie, married to William, Earl of Orkney and Caithneſs ; Jobn, the next Earl, Nicolas and Tamas; alſo 
two Daughters, Jean, married to Sir James Dunbar of Cumnock, and Elizabeth, to ——— Meldrum, of that 
Ik,” 


2) Ditto, p. 382. He (i. . the Earl of Orkney) married firſt, Margaret, Daughter of Archiba'd, Farl of Douglas, 
by whom he had William Sinclair of Ravingſhangh, the lineal Anceſtor of the preſent Lord Sinclair, his eldeſt Son, whom 
he diſinherited ; and a Daughter, Catharine, married to Alexander, Duke of Albany; next, Marjory, Daughter of Alex- 


nder, Maſter of Sutherland ; by her he had William, in whoſe favours he had reſigned the Earldom of Caithneſs. thank 
B 


1 


though afterwards found an Impoſtor, was yet, by one Half of Europe, long believed to be Duke of Yor 
and Rightful Heir of the Crown of England; his eldeſt Brother was Lord Lieutenant of the North, one e 
the Governors to the young King, the moſt potent of the Highland Chieftans, and, without Doubt, one d 


the greateſt Subjects in the Kingdom. 


Praftice ofang Tt was uſual, in former Days, for the Crown to transfer Peerages from one F amily to another, upon the 


Bent bug Fart Reſignation of the Peer or indeed upon his Conſent, ſufficiently manifeſted to the King (): A Variety of 


ly to another. [nſtances whereof appeared in the Competition for the Peerage of $/air, determined in the Year 1748 *. 


Adam Gordon's The State of the Sutherland Family, together with this Practice, ſuggeſted to Adam Gorden Views of Ava 
* rice and Ambition. To wait the Death of his Wife's two Brothers was tedious; and even though they died 
Wife, and the he could not get the Peerage to his Children through his Wife; having the Inſtance juſt before his Eyes 
— of his Wife's Father's ſucceeding in Prejudice of his elder Brother's Daughter, as the Pecrage of Syuths 

land went not to Females. He therefore formed a Reſolution of effectuating his Views by the Act of 


Wife's Brothers ; and the Steps he took were as follow : 


Adam's Arts tw In the Year 1509, he took out Breives for ſerving his Wife's Brother, Earl 7b», Heir to his Fathef 
= — > which Service was to proceed before the Earl of Huntly, Adam's own Brother, as Sheriff of the County. A/a% 
aainſt Alexan- ander the Brother had at this Time prepared to oppoſe the Service; probably on Account, that Jahn bei 5 
der. a weak Man, Alexander thought he might repreſent him as an Ideot, and thereby object to his Capacity 
being ſerved. But as Alexander was at that Time but eighteen Years old, and could not act by hinſ 
the Sheriff, the Earl of Hunthy, appointed hit C urators. I heſe Curators, named by the Huntiy Family, a 
as might have been expected of then: For after Conferences with Elizabeth Sutherland and Adam Gordon che 
agreed, or as the Inſtrument of Ren ciation, hereafter to be mentioned, expreſſes ir, © pro concordia 
&« Joquentibus tandem in unum convenerunt & appunctuarunt,“ that Alexander ſhould renounce, in fa 
of his Brother John and his Siſter Elizabeth, and their Heirs, his Chance of Succeſſion to the Eſtat 
Sutherland, for an Annual-rent of Forty Marks, to be paid him by Adam Gorden; but that it ſhould 
turn to himſelf if they had no Heirs. The renouncing Words are, Quod ipſe Alexander juri ſuo, i 
« ad dictum comitatum, in favorem dicti Joannis Sutherland et Elizabeth Sutherland hæredumque ſuce 
t pro certa compoſitione renunciaret.” And to fix Alexander the faſter, he is bound to ſwear, never to imp 
this Tranſaction, and to renounce the Objection of Minority and Reſtitution in integrum. All theſe Thi 
appear from an Inſtrument of Renunciation dated 24th Fuly, 1309 (i). wherein Adam Gordon being pre 


PROOFS and AUTHORITIES. 


(hb) There is a ſtrong Inſtance of this in the Tranſmiſſion of the Peevage of Caithneſi, to the Family of Breadalbine ; pili 
to the 1677. Jahn Campbell of Glenorchy had paid great Debts for the Earl of Caithneſs ; in Conſideration of this, the Ea 
Caithneſs, conveyed to him the Eſtate of Caithneſs, and conſented that his Peerage ſhould be transferred to him alſo. Upon 
ſimple Conſent, without any Reſignation whatſoever, the King gave a Patent to Lord Glenorchy, creating him Earl 
Caithneſs, in reſpect of which he enjoyed the Peerage during many Years, —Evidence Patent, 28th June, 1677. Reg 
of Charte, Book 1677, Fol. 29. Certified Extract produced. Sciatis nos conſiderantes de mortum Georgium comit 
&« Cathaniz, apud fe ſtatuiſſe, et deſignaſſe, deficien. hæredibus maſculis ex ejus corpore titulum honoris et digni 
< comitis Cathaniz collocatum iri, poſt ejus obitum in dilectum noſtrum Joannem Campbell de Glenurquhie ex co q 
« jlle ſuſcepiſſet ſatisſeciſſet et ſolviſſet, creditoribus dict. comitis non exigua debita, et diverſas monetæ ſummas, 

4 eum eas debitas et acquiſiviſſet eorum jura univerſi ſtatus Cathaniæ, quæ poſtea ratificata fuerunt per dict. comitem 
ce fimiliter ei diſpoſuit univerſum ſuum ſtatum et in memoriam revocantes, antiquitatem et honorem familiæ de Glenurqul 
& quz ſubnixa eſt affinitate juncta fuit eminentiſſimis et nobiliſſimis familiis hujus regni noſtri Scotiæ. Igitur feci 
c nominavimus conſtituimus et creavimus.“ 

There is another Inſtance which merits Notice, Lord Maxwell had been created Earl of Morton, upon the Forfeit 
of Douglas, Earl of Morton. But upon the Reſtoration of Douglas, Earl of Morton, as it was thought improper that b 
Maxwell and Douglas ſhould hold the ſame Peerage; therefore, to content the former, James the VIth, created him Earl 
Nithſdale, with the Reſervation of his Precedency. This Alteration could not have been made without his Conſent, and 
he gives no formal Reſignation. Evidence Patent to Robert, Lord Maxwel!, of the Peerage of Nithſdale, 29th Ju, 
1620. Record of Charters in Chancery, Book 49. N. 290. certified Extract produced, 

Vid. Printed Caſes and relative Papers, in the Competition for that Peerage. 


(i) In Dei nomine Amen, Per hoc præſens publicum inſtrumentum cunQis pateat evidenter quod anno incarlih 
tionis Dominicz milleſimo quingenteſimo nono, menſis vero Julii, die viceſimo quarto, indictione duodecima pontiica gh 
ſanctiſſimi in Chriſto patris ac Domini noſtri Domini Julii divina diſponente Clementia papz ſecundi anno ſexto. 
curia vicecomitatus de Jnnernys tenta in prætorio burgi ejuſdem per providos viros Thomam Paterſon et Jacobum Don 
deputatos magnifici et potentis domini Alexandri comitis de Huntlye ac domini Badzenach vicecomitis principalis vie 
comitatus ejuſdem providorumque notariorum et ceſtium ſubſcriptorum perſonaliter comparuit magiſter Gilbertus Hay 
tornatus et eo nomine Joannis Sutherlagd filii et hæredis quondam Johannis comitis de Sutherland et Adam Gordon 
Abin cum Elizabeth Sutherl. d ſponſa ſua filia quondam memorati Comitis pro eorum intereſſe et breve quoddam inql 
ſitionis cappellæ regiz præfatis vicecomitibus deputatis eodem die deſerviend. preſentarunt ipſoſque vicecomites deputatos 
ejuſdem brevis debitam executionem faciendam requiſiverunt prout antea proclamatione previa ceteriſque requiſitis ſtat 
runt petentes per idem aſſerenteſque quod quad dictus quondam Johannes comes de Sutherland obiit ultimo veſtitus 
ſaſitus ut de feodo ad pacem et fidem domini noſtri regis de comitatu de Sutherland cum caſtro de Dunrobin tenentit 
tenendriis et liberorum tenentium ſervitiis ejuſdem comitatus advocationibus et donationibus cappellaniarum de Gol 
Helmiſdail et Sancti Jacobi in eccleſia cathedrali Cathenen. et quod dictus Johannes Sutherland cjus filius erat giti 
et propinquior hæres ejuſdem Johannis comitis patris ſui de dicto comitatu cum caſtro tenentibus tenendriis et libere tend 
tium ſervitiis donationibus et advocationibus cappellaniarum prædictis, et preterea ſecundum formam brevis ad om 
articulos ejuſdem, et ex adverſo comparuit Alexander Sutherland filius ETIAM dicti quondam comitis contra ipſum bre 
petitionemque dicti Johannis inſtanter cupiens quiſque ſe in dicto comitatu jus hereditarium habere petiitque a pr'2 
vicecomitibus deputatis quia minoronis fuerat octodecim ſcilicet annorum aut co circa ſibi ad lites curatores dart. Qui 
. petitionem reverendum in Chriſto patrem Andream Cathenenſem epiſcopum miſeratione divina commencatariumg 
e Fern Willielmum Sathaniæ comitem Johannem magiſtrum Atholiz dominos Willielmum Spyne propoſitum de Th 7 
et Thomam Roberti rectorem de Aſſint ipfi Alexandri curatores dederunt quibus curatoribus cum eodem Alexandro avil: 
et mutuo cum præſeriptis magiſtro Gilberto actornato Adam Gordon et Elizabeth Sutherland pro concordia colloquentil 
tandem in imum convenerunt et appunctarunt quod ipſe Alexander juri ſus in et ad dictum comitatum in favorem « 
Joannis Sutherland et Elizabeth Sutherland hæredumque ſuorum pro certa compoſitione renunciaret ſalyo cum ſibi Al 
andro jure ſucceſſionis fi continget de ſucceſſione hæredum dictorum Johannis et Elizabeth penitus deficete Et ita 


idem Alexander Sutherland de conſilio aviſamento et conſenſu dictorum ſuorum curatorum in judicio cotam ""_ 


1 
is the Perſon, and not his Wife, who delivers the Security to Alexander for the Forty Marks; 4 Prg 
quadam compoſitione et contentatione quadraginta mercatarum terrarum eidem Alexandro per dictum 
Adam Gordon per chartam et ſaſinam datarum ;” and his Brother, the Earl of Huntly, is acting as Sheriff. 
The Reaſon why this Remuneration to Alexander was made by Adam is obvious; for though the Renun- 


ciation was in favour of Adam's Wife, yet he was to have all the Benefit of it ſeeing, by the Law of Scot- 
land, he mult have the jus mariti during her Life, and the Courteſy of the Eſtate after her Death. 


This Renunciation took Effect; for in the Account rendered 23d July, 1512, by Andrew Biſhop of Caith- 
neſs to King James the Fifth, in the Exchequer, for the Rents of the Earldom, as then due to the King by 
Non-Entry, there is this Article to the Credit of the Accomptant : Et Alexandro Sutherland filio quond. 
“Joannis comitis Sutherlandie in quadraginta marcis per literas domini regis ſub ſublcriptione direct. 
* auditoribus ad allocand. de anno compoti xxvi. lib. xiu. fol. iv. (&) 


Adam Gordon baving thus got one Brother to renounce his Right in the Eſtate, proceeded next to the 
other. In order to frighten Earl John, he took out a Brieve of Idiocy againſt him in May 15:4; 
and went ſo far as to ſet a Jury upon him“. But to ſtop the Effect of this, Earl ohn judicially agreed 
to declare, that Elizabeth Sutherland, and her Iſſue, failing, his own, ſhould ſucceed to the Eſtate, and 
to give his full and ample Conſent to ſuch Right of Succeſſion in an Inſtrument then prepared, 
The Words are, Et ſtatim antedict. vicecomes, ante egreſſum ſive exitum dominorum dictæ in- 
“ quiſitionis extra curiam, preſcriptum dominum comitem de Sutherland, qui ſibi et ſui hæreditati defici- 
« entibus hæredibus de corpore ſuo legitime procreandis ſuccedere et jure hæreditatis terris et poſſeſſioni- 
«* bus ſuis hæreditarie gaudere tenentur, examinarunt, poſtularunt et viva voce accuſarunt. Qui dominus 
« comes palam et judicialiter declaravit quod Elizabeth Sutherland ſua ſoror germana et ſponſa Adæ 
« Gordon et ſuæ proles idonie procreati et procreandi deficientibus hæredibus de corpore ſuo legitime pro 
&« creandis ſibi et ſuæ hæreditati ſunt proprie et immediate ſucceſſur. et poſt ſuum deceſſum eild. gaviur. 
« er ad hæc ſuum plenarium conſenſum præbuit et aſſenſum prout per tenorem hujus inſtrumenti animo 
« non variandi præbet.“ Earl John was further prevailed upon to name Adam Gordon and another Perſon 
his Curators and Managers. The Words are, Et quia diftus dominus comes naturalis intellectus 
« debilis exiſtit et eſt ob id ſumme expectabat ne ſua hæreditas in toto vel in parte alienaretur ſeu diſſipa- 
« retur licentia ſupremi domini noſtri regis obtinenda elegit et nominavit ſuperſcriptum Adam Gordon 
« ſponſum ſupraſcriptz Elizabeth ſororis ſuæ et Johannem Sutherland burgenſem de Elgin rerum ſuarum 
« potentes et providos ejus curatores et ad regiend. ac gubernand. fe ac terris et poſſeſſiones ſuas quaſ- 
e cunque bonaque ſua mobilia et immobilia preſentia et futura (Y.“ After thele Conceſſions, Adam 


proceeded no further on the Brieve of Idiocy. g 
arl 


* 


% aid. F "I 
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comitibus deputatis per verba de preſenti omnibus melioribus modo via forma et jure quibus potuit et debuit omni jure et 
juris clameo petitorio ſeu poſſeſſorio liti et cauſæ quæ habuit habet ſeu in futurum habere poterit in ſeu ad dictam comi- 
tatum de Sutherland ſeu quamcunque partem ejuſdem proprietatis ſeu tenendriz in favorem dictorum Johannis Sutherland 
ſui fratris et dictæ Elizabeth ſux ſororis hæredumque ſuorum certioratiſque per ſuos ſupraſcriptos curatores cum juramento 
de nunquam contradicendo ſpecialiter et expreſſe necnon minorietatis et in integrum reſtitutionis beneficiis duntaxat pro 
perpetuo renunciavit ſalvo ſibi Alexandro jure ſucceſſionis fi de hæredibus dictorum Johannis et Elizabeth f1 penitus defi- 
cerint pro quadam compoſitione et contentatione quadraginta mercatarum terrarum eidem Alexandro per dictum Adam Gordon 
per cartam et ſaſinam datarum quas cartam et ſaſinam ipſe Adam eidem Alexandro manibus ſuis in judicio deliberavit Et fic 
ipſi vicecomites deputati ad dictam brevis deſervationem antifato magiſtro Gilberto actornato dicti — hujuſmodi requi- 
rente rite proceſſerunt ſuper quibus omnibus et ſingulis dictæ partes et ipſarum quælibet a nobis notariis ſupraſcriptis ſibi fieri 
petierunt unum vel plura publicum vel publica inſtrumenta appenditione ſigillorum dictorum vicecomitium et Alexandri Suther- 
land renunciantis Acta erant hæc in prætorio prædicto de Innernys hora quaſi undena ante meridiem vel eo circa ſub anno 
die menſe indictione et pontificatu quibus ſupra præſentibus ibidem magnifico et præpotenti domino Alexandro comite de 
Huntlye domino de Badzenach nobilibus viris Thoma Frazer domino de Lovat Alexandro Seton de Tullybody milite 
Willielmo Scot de Balivery milite Johanne Grant de Freuquhy Alexandro Ogilvy apparante hezrede Jacobi Ogilvy de 
Deſkfurd milite David Duglas de Pittendreith et Hugone barone de Kilrac cum diverſis aliis teſtibus ad præmiſſa vocatis et, 
requiſitis, | 

Et ego Joannes Dingval preſbyter Moravien. dioceſ. auctoritatibus apoſtolica imperiali et regia notarius publicus quia 
predict. renunciatione cceteriſque omnibus et ſingulis dum fic ut premittitur agerentut et fierent una cum infraſcripto notario 
et teſtibus præſens ſui eaque omnia et ſingula fic fieri vidi et audivi ac in notam cepi. Ideo hoc præſens publicum inſtru- 
mentum manu mea propria fideliter ſcriptum exinde confeci et in hanc formam publicam redegi ſigno nomine et ſubſcrip- 
tione meis ſolitis et conſuetis una cum appenſione ſigillorum dictorum vicecomit, deputator et Alexandri renunciator, et 
ſubſcriptione infra ſcript. notarii ſignavi et ſubſcripſi. In fidem et teſtimonium promiſſor rogatus et requiſitus, 

Johannis Dingwal pbr. Moravien. | 

Et ego Willielmus Nory preſbyter Aberdonen. dioceſ. auctoritatibus apoſtolica et regali notarius publicus quia præfatæ 
renunciationi ceteriſque omnibus et ſingulis dum fic præmittitur agerentur et fierent una cum notario et teftibus ſupraſcript. 
præſens ſui eaque oninia et ſingula ſic fert vidi et audivi ac in notum ccepi ideo hoc preſens publicum inſtrumentum manu 
notarii ſupraſcripti fideliter ſcriptum exinde confeci et in hanc formam publicam redegi ſigno nomine et ſubſcriptione ſigno 
nomine et ſubſcriptione meis ſolitis et inſuetis una cum appenſione ſigillorum dictor. vicecomit. deputator. er Alexandri 
renunciantis ac ſubſcriptione ſupraſcripti notarii ſubſcripſi et ſignavi in fidem et teſtimonium omnium et ſingulorum præ- 


miflorum rogatus et requiſitus, ; 
William Nory pbr. Aberdonen. The Deed, of which the above is a Copy, was produced to the Claimant by the Lady 


Elizabeth's Agent. 


— —ů—ů— 


(k) Certified Extract from the Rolls of Exchequer is produced. 


* Deed entitled, “Ane Commiſſione to tak Cognition giff John Sutherland pretendit Erle yrof was ydiit or nott,” 
Produced to the Claimant Sir Robert, by the Lady Elixabeib. | 


(!) In Dei nomine Amen. Per hoc præſens publicum inſtrumentum cunctis pateat evidenter quod anno incarnationis 
Dominicz milleſimo quingenteſimo decimo quarto die vero menſis Junii decima tertia indictione ſecunda pontificatus ſanctiſſi- 
mi in Chriſto patris et Domini noſtri domini Leonis divinaprovidentia papæ decimi anno ſecundo in meique notari publici et 
teſtien. ſubſcriptorem preſentia perſonaliter conſtitut. honorabiles viri Willielmus Scot de Balwery miles et Alexander Reid 
de Straloch vicecomites de Innerneſs ad exequend. breve ſeu brevia ideotrie capelle ſupremi domini noſtri regis impetratum 
ſeu impetranda ſuper Johanne comite de Sutherland per literas commiſſionis ſereniſſimi et excellentiſſimi domini noſtri 
regis ſpecialiter creati conſtituti et nominati ſupraſcriptum officium vicecomites de Innerneſs in ſe et ſuper ſe receperunt 
conjunctim acceptarunt necnon hujuſmodi officio fungi in eodemque debite miniſtrare juxta contenta in dicta commiſſione 
in curia vicecomites de Perth ex mandato et autoritate honorabilis viri Roberti Boonckle unius balivorum buręi de Perth 


per litcras patentes ſupremi domini noſtri regis ſuo ſigneto ex deliberationem dominorum concilii roboratas et fulminatas 
ad 


1 


Eiizabeth ſerves Carl Jabn died in July 1514; his Siſter was, upon the zd of Oeder following, ſerved Heir to him 


to John, but not ; : , . : 
in the Character in his Eſtate, without taking any notice of Alexander, and as if he had been dead alſo. But as he 


of Peereſs; had no Claim to the Peerage, on account of being a Female, and of her Brother Alexander's being livine 
ſhe was ſerved by the Name ſimply of Elizabeth Sutherland, not of Counteſs of Sutherland. Her Service. 
conſiſts of three Inſtruments; the Service, the Precept of Scaſine upon that Service, and the Seaſine 
upon that Precept (mn). In the Service the Return of the Jury runs thus: © Qui jurati dicunt, 
quod quondam Joannes Sutherland comes Sutherlandiæ, frater germanus Ehigabethb Sutherland, latricis 
« preſentium.” This ſimple Denomination of Eligabeib Sutherland, without the Addition of Countet: 
is afterwards repeated. Et quod didla Elizabeth eſt legittima et propinquior heres dicti quond. Joannis 
«* comitis Sutherlandiæ fratris ſui.” In the Precept it is ſaid, „ Compertum eſt, quod quondam 
« Joannes comes Sul berlandiæ, frater germanus Elizave:b Sutherland latricis preſentium, obiit, &c.” Which 
Denomination of Elizabeth imply, as contraſted with that of the Peer her Brother, is repeated in the Deed, In 
the Inſtrument of Seaſine, which is dated ſo low down as the laſt of June, 1515, her being a Gentlewoman, and 
not a Peereſs, is {till more ſtrongly marked; for ſhe is only called a noble Damſel: „Nobilis dominicilla Eliæa eib 
« Sutherland ſponſe providi viri Adz Gordon de Aboyn.” In the Warrant of the Seaſine {he is called 
« Flizabeth Sutherland, Air to umqll. John Erle of Suyerland hyr Brother.” This Denomination is 
repeated in the Seaſine. The Warrant orders to * put the /d #lizabeth, or her Attorney, in the heretable 
« Stayt and Poſſeſſion of the ſaid Erledome and Lordſhip of Sayrland, baith Properte and Tenandry, be the 
&« delivering of Erd and Stain, as the Manner is.“ Which ſhews that her Claim was only to the Eſtate, 
not to the Peerage: For the Diſtinction betwixt Property and Tenendry, will not apply to a Peerage, 
and ſtill leſs the delivering of Earth and Stone as the Symbols of it. It is impoſlible there could be an 
Miſtake either in the Denomination given her, or the Claim ſhe made: For ſhe was ſerved in the Midſt of 
her Huſband's Friends and Relations; his Brother, the Earl of Huntly, gives the Warrant for the Scaline 


and his Nephew, Lord Gordon, is one of the V/ itneſſes to it. N 


— It merits Attention, that at the Date of this Seaſine, viz. the laſt Day of June, 1515, Adam Gords 
Commoner. Was not Earl of Sutherland : For inſtead of being called“ Nobilis et potens dominus comes de Sutherland,“ 
he is called . Providus vir Ada Gordon de Aboyn;“ an Expreſſion of Character, which a Peer of that Age 


would not have looked upon as a great Compliment. 

4 
nt grad But Adam's Ambition was ſtill unſatisfied unleſs he got the Peerage of Sutherland alſo. The Time 
therland to him- which offered itſelf for this, was upon the Arrival of the Duke of Albany, to take the Regency of Scot 
— land in Summer 1515 (n). That Duke had been educated in France, and was a Stranger to Scotland; he had 
The Opportoni- many Points to carry; he was to defend his Title of Regent againſt the Queen, the Kingdom again 


Been ce Henry VIII. himſelf againſt his Enemies the powerful Lords of Hume and Angus (o), and the general muti 


Arrival of the 
Duke of Albany. nous Diſpoſition of the Scottiſb Nobility (p) ; and to ſecure an Act of Parliament declaring him next Hei 


to the Crown, failing Iſſue of James V. It is certain from Hiſtory, that, to protect himſelf from thoſe of th 
Hume and Angus Faction, he ſent for Troops from France. | 


be ——— 
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ad hæc facultatem habentes et in ſua preſentia jurarunt ac corporalia preſtiterunt juramenta prout quilibet eorum 2 
ſupraſcriptum officium ſingillatim jurat et corporale juramentum præſtat et exaQtis ptæmiſũs ſupralcripti vicecomin 
curiam vicecomitat. de Innerneſs per Johannem Mathiſon pro tune unum marorum cjuſque affirmari et inchoari fecerint 
ſolemniter ordinarint in quia ſupraſcripta commiſſione et breve de ſuper direct, et apud crucem feralem burgi de Innerne 
de prius per Jacobum Fidler etiam unum officiariorum et marorum ſupraſcript. vicecomites de Inverneſs in hae par 
palam proclamatum et proclamatam et dębite indorſatum per lege et per publicam proclamationem ad feniſtram p zto 
burgi de Perth omnibus et ſingulis intereſſe habentibus de ſuper fieri cauſarunt mandarunt et judicialiter proclamarunt q 
circa nullus contra ſupraſcriiptum breve pro tunc de ſerviturum dicto die objecturis comparentibus ſupraſcripti vis 
comites proceſſerunt et condignam inquiſitionem ſuper contentio in difto brevi cognoſcendam et determinandam in p 
ſentia ſupraſcript. Comitis de Sutherland elegerunt et jurare compulſerunt ſolemnitatibus juris interim medianti 
et ſtatim antedict. vicecomes ante egreſſum five exitum dominorum dictæ inquiſitionis extra curiam proſcriptum domin 
comitem de Sutherland qui ſibi et ſui hzreditati deficientibus hæredibus de corpore ſuo legittime procreandis ſuccedere 
jure hæreditatis terris et poſſeſſionibus ſuis hereditarie gaudere tenentur examinarunt poſtularunt et viva voce aceuſarunt 9 
dominus comes palam et judicialiter declaravit quod Elizabeth Sutherland ſua ſoror germana et ſponſa Ade Gordon 
ſuz proles idonie procreate et procreande deficientibus hæredibus de corpore ſuo legittime procreandis ſibi et ſue hæredi 
ſunt proprie et immediate ſucceſſur et poſt ſuum deceſſum eiſd. gaviſur et ad hæc ſuum plenarium conſenſum pre 

et aſſenſum pro ut per tenorem hujus inſtrumenti animo non variandi præbet et quia dictus dominus comes natu 
intellectus debilis exiſtit et eſt ob id ſummæ expectabat ne ſua hæreditas in toto vel in parte alienaretur'ſeu diſſipar 
licentia ſupremi domini noſtri regis obtinenda elegit et nominavit ſuperſcriptum Adam Gordon ſponſum ſupraſcr 
Elizabeth ſororis ſuæ et Johannem Sutherland burgeniem de Elgin rerum ſuarum potentes et providos ejus curatores oi 
regiend. ac gubernand. ſe ac terras et poſſeſſiones ſuas quaſcunque bonaque ſua mobilia et immobilia preſentia et f 
ita quod dicti curatores eum hondrifici ſuſtentent in victo et veſtitu pro ut jura cavent ſuper quibus omnibus et ſing 
me notario publico ſubſcripto magiſter David Setton canonicus Aberdonii prolocutor dicti Ade Gordon fibi he 
exhiberi petiit unum ſeu plura publicum ſeu publica inſtrumentum ſeu inſtrumenta. Acta erant hæc in prætorio bur 
Perth virtute diſpenſationis regis hora decima ante meridiem vel eo circa ſub anno die menſe indictione et pont:1 
ſupraſcriptis præſentibus ibid. nobilibus et prepotentibus dominis Willielmo comite de Errol Johanne comite de 
venerabili patre Gauvino poſtulato de Arbroth nobiles dominos Willielmo domino Ruthven Johanne domino Can 
Gilberto Gray de Buttergaſk et Thoma Charters de Kinfawns cum multis aliis teſtibus ad præmiſſa omnia et fi 2 


rogatus et requiſitus. 
Memorand. There is a notorial Docquet to the Inſtrument, ſigned by Nobert Thomas, Notary Pu 


Preſbyter of the Dioceſe of Breechen, ſacra apoſtolica et imperiali autoritatibus notarius publicus. 
The two foregoing Deeds were produced to the Claimant Sir Robert, by Lady Elizabeth's Agents, bo 


(m) All three are produced by Lady Elizabeth. The Service is dated 3d October, the Precept 14th Ofober, 151 
the Seaſine ult. June, 1515. 


() That the Duke of Albany had arrived in Scotland, before the 20th Fune 1515 ; appears from a Charter, Book 
51. of that Date, from the Duke of bany to Lord Ruthven; a certified Extract of which is produced, —Buchat 4 
he arrived on the 13th of June that Year, L. 14. Chap. 1. 23 
* - (0) Stewart's Hiſtory of the Royal F amily. 4 


(p) Buchanan, Book 14th. 


F Wy 
At this Diſtance of Time it is not incumbent upon the Claimant, Sir Robert Gordon, to ſpecity the Mean 
by which the Peerage was transferred from the old Sutherland Family to Adam Gordon, or the Mode of Crea 


tion by which that Transfer was made good. It is very probable that he had got either John, who was 
weak, or Alexander, whn was dependent upon him (the one having given up to him the Management of his 


-_ 


* 3 . . . 8 _ . ' 
Eſtate, with the Succeſſion to it, and the other his Birthright in the Eſtate) either to reſign the Peer- | 


age in his favour, or to give ſuch Conſent to the Transfer as was, according to the Cuſtom of the Times, 
a ſufficient Warrant for obtaining a new Grant. It is alſo poſſible, that Alexander may have been attainted, 
either in the Rebellions which ſucceeded the Duke of Albany's Arrival, or on account of his Outrages 
to get Poſſeſſion of the Sutherland Eſtate by Force, which he had renounced. This laſt is not im- 
probable ; for there is produced a Gift of Lands in a Charter (), dated 5th September 1516, by Eli- 
zabeth Sutherland Counteſs of Sutherland, to the Earl of Caithneſs, ** Pro bene meritis, gratuitis auxiliis, et 
e conciliis, mihi, et ſponſo meo præfato, per dictum Johannem comitem Cathaniæ, gratanter, impenſis, et 
« expendendis in recuparatione dicti comitatus, et cauſtri mei de Dunrabin, de manibus Alexandri Suther- 
land fratris mei, et ejus complicum.” And on the 11th March 1519, there is an Order of Council to the 
Earl of Caithneſs, ++ To paſs with his Folks about the Houſe of Dunrolin, (i. e. the Caſtle of the Sutherland 
« Family) for the recovering of the ſame out of Sanders Sutherland's (i. e. Alexander's) Hands, and to cloſe it 
& with his Folks, while he get Help and Supply frae the Earl of Huntly; and that Letters be direct to 
« him, giving him Power to raiſe our Soveraine's Lord's Leiges to paſs with him for their ſeigeing and re- 
covering of the ſaid Houſe (7). From the Council Records it appears, that, during the ſame Period, he 
as at one Time in Cuſtody of the Prior of Vhitborn, a Man of Condition (5s), the uſual Cuſtody of thoſe 
Days (+); and at another a Priſoner in Edinburgh Caſtle (#u).—lt is certain that the Lord Home, with many 
others, was attainted by the Duke of Albany's Parliament in the Year 1516; and yet this Fact, as to Lord 

ume, would. be unknown, becauſe the Record of Parliament is loſt, if the Evidence of his Reſtoration 
againſt the Attainder had not been accidentally preſerved in the Charters quoted- below (x). There was no 


Cauſes : Firſt, the conſtant Party Wars between the King and Nobles, and betwixt the Nobles themſelves ; 


Second, that the Crown did not, as in other Countries, keep the Forfeitures, bur beſtowed them upon others, 
which made the great Families ready to thunder out their Dooms againſt each other, in order to reap the Spoils 
of the forfeited Perſons. The Charter, in the Note below Letter (x) 22d June 1535, of Lord Hume's Eſtate; 
which was reſtored to him per modum juſtitiæ, recites, that his Forfeiture had been pronounced pro parvis et 
exiguis criminibus. 


Whether Adam was created by Patent, or Inveſtiture in Parliament, or by Creation in a Charter of Lands, 
or by what other Mode uſed upon ſuch Occaſions, is impoſſible to ſay; partly becauſe many Char- 
ters are not recorded, partly becauſe the Records of Parliament from the Year 1505 to the Year 1524 are 
oſt (y), and partly becauſe the Family of Sutherland have had an Intereſt to conceal the Patent or other 
Inſtrument of Creation, in order to gain Extenſion to the Limitations of the Peerage. It is however cer- 
tain, that his Title has ſtood unimpeached above two Centuries and an Half. Bur it is fixed to a Demonſtra- 
tion, as far as Evidence can go towards Demonſtration, that Adam was created by the Duke of Albany : 
Whereof there is both direct and preſumptive Evidence. 


The dire? Evidence ariſes, 1ſt, From Hiſtory. 2dly, From the Council Records. 3dly, From Royal 
Charters under the Great Seal. 4thly, F rom Records under the Privy Seal. 5thly, From Verdicts 
of Juries on Inquiſitions. 6thly, From private legal Inſtruments. In all which he is univerſally, 
nd without a ſingle Exception, denominated Earl of Sutherland (z). In the Caſe of the Peerage 


of 


— 


PROOFS and AUTHORITIES. | 
(4) This Charter is produced by Lady Elizabeth, and quoted Page 4th of her Caſe, | 
{r) Record of Council, 11th' March 1519, quoted Page 12th, Note C. 


(s) _ of Council, 25th September 1517, 20th February 1517, and 25th February 1517, quoted Pages 11th and 12th 
ote C. | 

(t) Buchanan gives the following Account of the Cuſtody, into which the Earl of Home was put, at this very Time, by 
de Duke of Albany. Sed antequam ad manus veniretur, Humius amicorum ſuaſu, in proregis fidem ſe dedit : ac Edin- 


burgum ductus, comiti Araniz, Jacobo Hamiltonio ſuz ſororis marito datus eſt cuſtodiendus; patna perduellionis 
denunciata, fi eum dimitteret.” Lib. 14. Cap. 5. 


(u) Records of Council, 28th March 1517, quoted Page 11th, Letter C. 


(x) Charter, Book 24, N. 171, 12th February 1531; Charter, Book 26, N. 173, 22d Fune 1535. Certificates of 
ſe Charters are produced. 


(y) Certificate of the Keeper of the Records produced. 


HISTORY. 


2 Lord Stair, Inſtitute 2d, ſays, © Hiſtories are probative in all Caſes, where ſame is relevant, if they be authentic; 
and not contradicted by more authentic Hiſtories of the ſame Time, as in the Caſe of Propinquity of Blood, or of 
Antiquity, and Priority of Dignity, Titles of Honour, &c.“ | 

Joannes Ferrerius was a Cotemporary of Adam Gordon, and well verſed in the Scots Hiſtory. He wrote the Continuation 
Hefter Boece's Hiſtory of Scotland, the Hiſtory of the Abbots of, Kinloſs, and that of the Gordon Family. He lived 
Years at Court with Reid Biſhop of Ortney, a Miniſter of State, at the very Time when Adam Gordon was acknows- 
fed Earl of Sutherland, by Charters under the Great Seal. See Veterum Scriptorum Collectio, Tom. vi. p. 326. pub= 
ed by Martene, and printed at Paris, 1729. In the Hiſtory of George Earl of Huntly, Father to Earl Adam, the Words of 
erius are theſe, © Adamum ſecund. genitum dominum de Aboyne inſtituit; cui poſtea per nuptias, Elizabetham 
butherlandiz hzredem junxit matrimonio qua de re comes Sutherlandiz deinceps creatur.” Advocates Library, JF. 5, 
14. Harlan Collection, in the Muſeum, printed Catalogue 1759. N. 1423. 


RECORDS of COUNCILL. 


Sederunt Legatus Cancellarius Epiſ. Dunkelden. Moravien. Candidæ Caſæ Dumblanen. Leſmoren. comites de Huntly 
ane, regentes. Crawfurd Morton Mariſhall Errole _ Caffillis Rothes Sutherland Montroſe Prior Sancti Andrez 
| | « Abbates 


Prnult. Feb. 
1515. 


ſame Form with the former. Certificates produced. 


- Penult, May 
1523. 


ath December 
2527. 


1531. 


1527. 


March 4, 1527. 


| aſt April 1538. 


2K October 
1538. 


oth December 


th 


1516. 


23th May 1518. 


e6th March 
1523. 


Sth April 1525. 


th July 1525. 


be granted with Conſent of Archibald Earl of Angus, Lord Douglas Chancellour of Scotland.” So here is an Acknow 
5 — by the then Lord Chancellour of Scztland, the Preſident of the Councill, that Adam was Earl of Sutherland, 


" 27th February 


. called, «+ Quondam' Adamus Sutherlandie comes proavus Alexandri nunc Sutherlandia comiti latorus prefer. tiam obiit ulLit 


ſpon/e mei comitis de Sutherland. This Denomination of Adam, as Earl of Sutherland, is three Times repeated in the Deed 


ejuſdem communi noſtrum conſenſu et aſſenſu; in which Adam ſtiles himſelf Adam Gordon comis de Sutherland: Thi 


E 


of Ceffills, one Extract from the Exchequer Rolls (a), wherein Lord Kennedy was marked Earl of Caſcili 
on the 10th of Auguſt 1510; and one Charter of 5th February 1511, to the ſame Lord Kennedy, naming 
him Earl of Caſfills, were held as Evidence that he was Earl of Cafjills. But the Evidence of Adam Gordon's 
being Earl of Sutherland, is tenfold ſtronger. There is one, and only one, Piece of Evidence wanting; 
which is, that he does not appear from the Parliament Rolls, to have fat in Parliament: But this Defect is 
immaterial; the Rolls of Parliament being loſt from 1505 to 1524.—The Attendance of the great Lords 
in Parliament was not very frequent in thoſe Days; they eſteeming it a Diminution of their Dignity and 
Conſequence to mix with the lefler Barons, who all fat then and in the ſame Room with them. The few 


Mit 


PROOFS and AUTHORITIES. 


« Abbates Sancti Crucis Calco Candide Caſz Coldingham Poſt Dundrenad. Corſragwell Pluſcardin domini Fleemins 
« Maxwell Zeſter Crichton Reſs Semple Annandale Lyle Sancti Joannis clericus regiſtri decani Glaſguen, Dunkelden 
&« præpoſitus de Crichton officiis Ws, Scott de Belwery M. Ja. Wiſhart M. Adam Otterburn commiſhonarii 
% burgorum Joannes Hamilton de Edin. Joannes Marr Aberdon. D. D. Lermont Sancti Andrx—Sederunt legatus 
&« Cancellarius comites de Huntly Urane Candidæ Caſæ Ws. Comes de Sutherland, Eglinton Glencairn Caſſilis.“ In the 


Summonds of recent ſpuilzie raiſed at the Inſtance © of Elizabeth Counteſs of Huntly, and William Gord:n of Auchen- 
„ den her Servant, againſt Alexander Friar of Strathowan, Fohn Gorden of Quinzie, and Adam Earl of Sutherland,” On 
this Summons Procedure paſſes. Certificate produced. 

Order of Councill which “ diſcharges Adam Earl of Sutherland, Margaret, Lady G:rdon, Alexander Cordon, &c. and 
&« others of their Band and Souerties for the Cauſe foreſaid, and Letters to be direct thereupon.” This Diſcharge bears td 


ecree of Councill in which Adam Gordon is ſtiled Adam Earl of Sutherland, Certificates of theſe two laſt Acts alf 
produced. 


RECORDS of Reyal Charters under the Great Seal. 


In the Charter, B. 22. N. 32. 1ſt December anno 1527, by James V. to Alexander Gordon, Son of Earl Adam, he is entitled 
Filio er hæredi apparent conſanguinei noſtri Ade comitis de Sutherland, et Elizabeth Sutherland Comitifiz de Sg 1 
ſponſæ ſuæ; and this Title, comitis de Sutherland, is afterwards repeated in the ſame Charter. 

In the Charter, Bk. 22. N. 76. 4 March 1527, to Alexander Sutherland, he is ſtiled, Filio et apparanti hredi conſangui; 
noſtri Ade comitis de Sutherland, Certified Copies of theſe two Charters are produced. 7 


RECORDS f PRIFJY SEALL. 

Gift 1ſt Aprile 1538, from the King of the Ward, of John Earl of Sutherland, to Sir John Campbell of Calder; in whi 
the Gift is ſaid to open, be Deceiſe of umqll. Alexander Gordoun Maiſter of Sutheriand, Adam Gordoun Earl  Sui.crialM 
his Fader. Privy Seal Records, II. 11. f. 68. Certified Extract produced. ot 


VERDICT of FURYS m IN9QUISITIONS. | 
Service of Earl Jobn, to Adam Earl of Sutherland his Grandiather, in which the Jur make the following Return 
&« Quod quond. Adamus Gordon comes de Sutherland proavus Joannis Gordon latoris præſentiam obiit ultimo vei:;.us Wa: 


« ſatitus.” | 
Breive, from the Chancery, to ſerve Alexander Sutherland gre:t Grandſon, Heir to Adam; in which Brieve, Adam 
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« yeſtitus et ſaſitus.“ P | | 
Retour upon this Breive, the ſame a in which Alexander is retoured as legittimus et propinquior hæres dicti quoi 


Adami comitis Sutherlandiæ proavus ſui, Theſe three Writs are produced by the Lady Elixabeih. 


PRIVATE LEGAL INSTRUMENTS. 
Charter by Elizabeth Counteſs of Sutherland, to the Earl of Caithneſs, cum conſenſu et aſſenſu nobilis mint Ade Gor 


Adom ſigns before the Counteſs, at the Foot of the Deed, and his Signature is in the following Words: Adam Earl of Suth 
land, with my Hand at the Pen ;” and is ſealed with his Seal, which has this Writing round it, “ Ade comitis Sutherlan 
The Original produced by the Lady Elizabeth. 

Inſtrument of Seaſine upon a Precept by the Earl and Counteſs of Sutherland, of the Lands of Ske/bo, in favours 
Andrew Kinnaird ; the Precept is ſaid to be, Sigillis nobilium et potentum domini Adam comites Sutherlandiæ nec non Eli 
beth Sutherland et bæris et comitiſſe ejuſlem. In giving the Precept Adam names himſelf, < We Adam Gordon, Earn 
Sutherland. The Original produced by the Claimant. | ' 

Charter by Earl Adam and his Wife, of the Lands of Duffus and Pronſie, in favours of Sutherland of Pronſie. Omni 
hanc charta viſures vel auditures Adam Cordon comis de Sutherland et Elizabeth ſponſa mea comitiſſa et domina hæredit 


repeated in the Deed, and it is ſealed by his Seal, which bears this Inſcription, Ade com. Sutherlandie. The Original pl 
duced by the Lady Elizabeth. 

Inſtrument of Seaſine, in favour of William Sutherland of Duffus, of the Lands of Prouſie, by Earl Adam and 
Counteſs, in which the Earl is called, Nobilis et potentis domini Ade Gordon comitis Sutherlandiæ et Elizabeth Sutherl 
comitiſſe ejuſdem. The Original produced by the Claimant. | i 1 

Precept of Seaſine by Earl Adam, of the Lands of Skelbo (Part of the Family Eſtate) in favour of John Kinnaird, w 
runs thus: Adam Gordon comes Sutherlandie ac dominus ſuperior terrarum de Skelbo cum pertinen. cum conſenſu et aſſe 
EI beth Sutherland ſponſæ mei ac domina ejuſdem terrarum.” Here ſhe is not called Counteſs, but only domina, 
is to ſay, Proprietrix of Land. It is ſealed by Adam's Seal, with the ſame Inſcription round it as formerly, The Orig 
produced by the Claimant. | 8 , 7 

Inſtrument of Seaſine to John Kinnaird, of the Lands of Skelbo. Nobilis et potentis domini domini Ade Gordon co 
Sutherlandiæ cum conſenſu et aſſenſu Elizabeth Sutherland ſue ſponſe domine hæreditarie ejuſdem. 8 Here the Contr: 
put betwixt him as Earl, and her as Proprietrix, and is continued through the Deed. The Original produced by 
Claimant. 
- Inſtrument of Seaſine, of the Lands of - Proufie, to William Sutherland of Duffus. Nobilis et potentis domini Adz Ge 
comitis Sutherlandie et Elizabeth Sutherland comitiſſe ejuidem. The Original in the Poſſeſſion of the Lady Elizabeth. 

Contract betwixt Earl Adam with the Counteſs on the one Part, and Hlexander their Son on the other. It is 
« appointed and, agreed, betwixt a noble Lady, Elizabeth Counteſs and Heritur of Sutherland, and a noble Lord, 
«. £arl of Sutherland, her Spouſe on that one Part.“ It is thus ſigned, “ Adam Earl of Sutherland, Elizabeth Count 
© Sutherland; with my Hand at the Pen.” The ſame Denomination of Earl of Sutherland, is given to Adam, in v 
Parts of this Deed. The Original produced by the Lady Elizabeth. , ; 

Procuratory of Reſignation of the Earldom, (that is, the Family Eſtate) with Conſent of her Huſband, in fave 
Alexander, their eldeſt Son. Me Elizabeth Sutherland comitiſſan de Sutherland ac dominam bæreditariam ejuſde 
conſentu et aſſenſu nobilis domini Ade Gordon comitis difti comitatus. Adam ſigns it thus, ** Adam Earl of Sutherland, 


Original produced by the Lady Elizabeth, 
(@) Printed Caſe of Lord March. 


9 

greater Barons that attended, were chiefly ſuch as lived in the Neighbourhood of Parliament, or by theit 
Offices were obliged to that Attendance (4). The ſame Right which intitled Adam Gordon to fit in Council 
as Earl of Sutherland, would equally intitle him to fit in Parliament as ſuch. His Age, and the Diſtance of 
his Reſidence from the Seat of Government, ſufficiently account for his not fitting in Council or Parlia 
ment after the Year 1525. But the Proofs of his enjoying this Peerage, are much ſtronger than all that can 
be brought of its Enjoyment by the preceding Earls of Sutherland, of whoſe fitting m Parliament no Mention 


is made in the Records. If, therefore, the Evidence as to them is ſufficient, Earl Adam's muſt at leaſt be 
equally ſo. 


The preſumptive Evidence that Adam was created, conſiſts of the following Particulars : | 

Imo, Upon the Death of Earl Jobn in the Year 1514, ſuppoſing four Competitors, one of them only 
can be ſuppoſed to have got his Peerage, viz. his Siſter Elizabeth, his Brother Alexander, an Heir Male of 
the Family, (if any ſuch exiſted) or laſtly Adam Gordon. Elizabeth did not take it either by Creation or 
Succeſſion ; not by Creation, for the now Claimant Lady Elizabeth does not alledge it; if ſhe did, ſhe 
would cut her own Ground, by yielding that Elizabeth took it not by Deſcent ; and would aſſiſt Sir Robert 
Gordon, who would maintain that the Heir Male, under a Creation of which the Evidence is loſt, will 
exclude an Heir Female, whether the original Grantee was a Female or a Male: As little could Elizabetb 
Sutherland take it by Deſcent, for it was deſcendible only to Heirs Male, and her Brother Alexander lived 
till the Year 1518 at leaſt; and accordingly in her Retour, in her Precept, and in her Seaſine, ſhe is deſigned 
ſimply Elizabeth Sutherland, a Circumſtance incredible, and indeed impoſſible, had ſhe then had Right to 
the Peerage. — Alexander Sutherland did not ſucceed ; for there is Evidence that he lived down to 1318, by a 
great Variety of different Documents, in which he is denominated ſimply Alexander Sutherland, by the Chancellor, 
by the Lords of Council, by private Parties, by the Officers of the Law, by his own Sureties, and five Times 
by himſelf or his Attornies, which is the ſame Thing (c), but is never deſigned Earl of Sutherland ; wh 

thoug 


— 
—————— 


PROOFS and AUTHORITIES. 8 


(6) In the Caſes of Precedency, betwixt the Earls of Sutherland and Crawfurd, in the Year 1706, printed at the 
joint Expence of the Lady Elizabeth and Sir Ralert Gorden; there is a Certificate of the Rolls of Parliament, P. 50, 
from which it appears, that till very late in the Scotch Parliament, ſeldom more than fix or eight Peers attended the 
Parliament. 


(c Renunciation by Alexander, of his Right of Succeſſion, to his Brother John, and his Siſter Elizabeth, and their Heirs, 
24th Fuly 1509, Page 6. Note, Letter I. . 

In the Account rendered, 23d Fuly 1512, by Andrew Biſhop of Caithneſs, to King James the 4th, in Exchequer for the 
Rents of the Earldom, as then due to the King, by Non-Entry, of which there is a certified Extract from the Rolls of 
Exchequer produced, there are the two following Articles to the Credite of the Accomptant.—“ Et Catrine comitiſſe pro 
&* ſua ſecunda tertia dicti comitatus de tribus terminis hujus compoti, &c. et Alexandro Sutherland filio quand. Fo.nnis 
s comitis Sutherlandiæ in quadraginta marcis per literas domini regis ſub ſubſcriptione direct. auditoribus ad allocand. de 
« anno compoti XXVI.” Lib. XIII. iiii. &c. &c.—* Expenſe ejuſd. in primis allocat. computanti pro tertia exeun, 
* Catrinz comitiſſe de Sutherland ſibi debit de firmas dicti comitatus de terminis computi et Alexandro Sutherland filio quand. 
c comitis Sutherlandiz in quadraginta marcis per literas domini regis ſub ſua ſubſcriptione alias onus ſuper compotum 
& de anno compoti (. 26: 13: 4. 

Record of Councill, 12th October 1515, of which there is a certified Extract produced. Act, James Dunbar of 
* Cunzie, againſt Alexander Sutherland, Son to umgll. John Earl of Sutherland, William Cleyne of that Ilk, and William 
« Ryth of Strythbrera, for Spuilzie.“ | f 

Charter, of which the Original is produced by Lady Elixabeth, dated 5th September 1516, by Elizabeth Counteſs of 
Sutherland, with Conſent of Adam, Earl of Sutherland, her Huſband, to John Earl of Caithneſs, of Helmſdaie, with this 
Clauſe. © Pro bene meritis gratuitis auxiliis & conſiliis mihi et ſponſo meo præfato per dictum Joannem comitem Cathaniæ 
s gratanter impenſis et expendendis in recuperatione dicti comitatus et caſtri mei de Dunrabin de manibus Alexandri Suther- 
" 5 fratris mei et ejus complicum. - | 

Record of Councill, 12th October 1515, of which there is a certified Copy produced.“ Anent the Summons raiſed at the 
& Inſtance of James Dunbar of Cunzie, againſt Alexander Sutherland, Son to umgll, Fohn Earl of Sutherland, &c. William 
(heyne of that Ilk, and William Keith of Strathbrora, for Spuilzie.“ : . 

Ditto, 26th March 1517. „Sir William Scott of Balivery, Knight, in the Name of Alexander Earl of Huntlie, aſkit 
„ Inſtrument and proſteſtit that ſen Alexander Sutherland, yar in Preſence of the ſaid Lords, has tayn up and intro- 
* mittit with the Relief of the Earldome of Syerland, with the quhilk he is chargid in the Chaker Rollis, and yat ſen he 
85 . Lords will compell him to relief him of the ſaid Relief, and tak 
& caution of him yat he ſhall not depart, quhil the ſaid Caution be funden.“ : 

Ditto, 28th March 1517. ** Alexander Erle of Huntly aſkit Inſtrument, and proteſtit that forſameikle as the Relief of the 
* Erledom of Sutherland, quhilk lyes on his Heid as Sherrif, and yat he preſentit Alexander Sutherland, quil has intro- 
& mitted therewith before the Lordis; and is in firmance in the Caſtle of #4inburgh : That therefore, the ſaid Alexander 
« ſould relief him, and he to be diſcharged yrof in Time to come. Hora decima.” ; . 

Ditto, ult. March 1517. Alexander Erle of Huntly proteſtit, that ſen Alexander Sutherland was entered in Ward within 
<« the Caſtell of Edinbrough, for the Relief and Nonentries of the Erldom of Sutherland; that therefore he could not be 
„ holden to the King's Grace therefore, nor to make Payment yrof, but to be diſchargit of the ſamin.—Mr. Henry 
« Spittal 3 for the ſaid Alexarider Sutherland, aſkit Inſtruments and proteſtit, yat fin he is not of Power to pay the 
« Soumes aſkit him to. relief the ſaid Erl, and has na Guds to pay the ſamen, and could not be halden in Priſon for na 
« Debt, and was ready to mak Faith he had na Guds, and when God provides for him, yat he have Guds to pay the 
« ſamin, yat he ſal pay it. : 3 a ; 

Ditto, penult. February 1517. © The Lords of their Office has continuit, and continues the Summons of Error raiſed 
« at the Inſtance of our Sovereign Lord, and Alezander Sutherland upon the Sherrif ; and inqueſt yat ſervit Elizabeth 
«- Sutherland of the Earldome of Sutherland, on the 22 Day of May next to come, with Continuation of Days, but 
e Prejudice of Party: Becauſe the ſaid Alexander was callit at the Tolbooth Door to have produced the ſaid Summons and 
« irit/ ” - 
| | © OE Hons 1517. © In Preſence of the ſaid Lords compeirit Alexander Sutherland, the Son of umgll. Jahn Earl 
« Sutherland, and proteſtit that for ſa meikle as he has raiſit an Summons of Error at the King's Inſtance, and his upon 
« the Sberrifs ;nqueſt that ſervit Elizabeth Sutherland of the Erldome of Sutherland, and defires the ſaid Summons to be 
cc callit: That therefore, the Dilation of the Time of touching Summons of Error, and the Act of Parliament made 
&« thereupon, turn him to na Prejudice, ſen he is ready to purſue the ſamin. The quhilk Proteſtation the ſaid Lords admit.” 

Ditto, 4th September 1517. © Alexander Sutherland aſkit Inſtruments, that James Sinclair, at the Command and Deli- 
d yerance of the Lords, releiſit him from the Proceſs of the Horn, led upon him be the Ertl of Huntl, and gave him the 
„% Wand of Peace for the Space of Ten Days next to cum, Hora 11.” 

Ditto, 25th September 1517. Alexander poſtulat. of Quibilthorne aſkit Inſtrument, that for ſa meikle as the Lords 
« of Counſeill defirit him to reſave Alexander Son to the Erl of Sutherland, to remane with him for an certain Time, ſen he 
is relaxit fra the Proceſs of the Horn; the quhilk he rcfufit to do, notwithſtanding the Lords foreſaid requirit him to 

\ relave the ſaid Alexander, to the Effect foreſaid. The quhilk requiring, he ſaid, he would obey, Hora 10.“ 


\ 


Ditto, 


(12 ) 


thougk he ſome Time in the End of February 1517, (in England then 1516), brought a Summons of Errol 
ot his Siſter Eizabetb's Service to this Brother John, which he had (d) Right to do, his Renunciatic 
being made in his Minority; and though ſome Procceding was had upon it 29th 6j, 517; yet he 
never claimed the Peerage, nor attempted to recover it; being either conſcious that his Brother had 
reſianed its (which he might do} or that he himſelf had, after his Majority, in which Caſe he could nod 
impugn his own Deed ; or that he was attainted, or by ſome other Mode of the Times had loſt his Righ 
to the becrage.— No Heir Male appeared or claimed it as Mr. Sutherland of Forfe, who pretends himielf 

the Heir Male, owns.—— Adam Gordon could not take it by Deſcent, having no inheritable Blood of Sather 
land in him. In Elizabeth's Service as Heir to Earl John, dated in O#ober 1514, and the Inſtrument of 
Seaſine upon it, dated June 1515, he is ſtiled ſimply Adam Gordon of Abeyne; whereas, in an authentic In 
ſtrument, dated 5th September 1516, he is deſigned Earl of Sutherland; therefore in this intermediate Spac 
he muſt have been created. There was no other Way by which he could acquire the Peerage : For as tc 
Lady Elizebeth's Suppoſition, that he might be Earl by Courteſy, there is not the leaſt Ground for it, as 
will hereafter appear. | 


#d Preſumpt'on. 2do, In the King in CounciPs Ratification (e), in 1617, of the Commiſſioners Decree of ranking th 
Nobility of Scotland in 1606, the Earl of Sutherland is deſcribed by the Titles of Earl of Sutherland and 
Lord Gordon of Dornoch, of which laſt, there is no Trace of Exiſtence before Adam Gordon's Time. 
The Burgh and Eſtate of Dorno:b was Part of the ancient Sutherland Eſtate *, and when Adam was created 
Earl of Sutherland this new. Title was ſuperadded ; but to mark that from him ſprung the new Root 
of the Sutherland Family, he retained in his new Titles his own Name, calling himſelf at once Earl o 
Sutherland and Lord Gordon of Dornoch : And this laſt Preſumption is ſtrengthened from the Name and Arms 


Adam on the iſt October 1538, and Alexander was alſo ſerved Heir to Adam on the 12th January 1591. 
In the Retours of both of theſe Services, Adam Gordon is ſtiled Earl of Sutherland (b), which he could notf 
have been, if Fohn and Alexander had known he was not Earl of Sutherland, and ſtill leſs, could the Officers 
of the Crown have given him that Deſignation ; theſe Inquiſitions proceeding upon Breives from the Crown 
Office of Chancery, wherein Adam Gordon was named Earl of Sutherland. 


of Gordon having ever ſince Adam Gordon's Time, down to that of the Queſtion of Precedency betwixt the 5 

Earls of Sutherland and Crawfurd, in 1706, hereafter mentioned, been borne by the Family of Su- + 

therland (V. | x 

| . 

The Services f Adam Earl of Sutherland had a Son named Alexander, who died before his Father, but left a Son named 
hip John, who ſucceeded him in the Earldom about the Year 1538. This Earl Jobn is entered in the Parliament g 
was Earl. Rolls as ſitting in, and is the firſt Earl of Sutherland who, from the Rolls now extant, appears to have ſat, Wi 
V. in Parliament (g). He was ſucceeded by his Son Alexander. Jobn was ſerved Heir to his Grandfather 1 


Diſputes beat Frequent Diſputes having ariſen among the Nobility of Scotland concerning their Precedency, the King 


— Nobility, in Council, in the Year 1606, named Commiſſioners to determine them; who pronounced a Decree 
prove Adam was 
Earl of Suther- in * 
land. 


PROOFS and AUTHORITIES, 


Ditto, cod. die. Alexander Sutherland aſkit Inſtruments, that David Purvis, at the Command of the Lords, had 
c releifit him ſimpliciter fra the Proceſs of the Horn led againſt him, and in their Preſence gaife him the Wand of Peace 
<« becauſe they commandit the Prior of Quihiltborne to hald him with him, ſa that he might not paſs in the North Parts 
ce to mak trouble. Hora 11.” 

Ditto, 20th February 1517. © Alexander Prior of Quhilthorne aſkit Inſtrument, that he diſchargit himſelf to my Lore 
« Chancellour, and Lords of Counſal yar preſent, of the Sovertie of Alexander Sutherland, whilk was deliverit to him in 
„ keeping off twa before hora decima ante meridian.” 1 4 

Ditto, 25th February 1517. Alexander poſtulat. of Quibiltborne proteſtit, that ſince he was deſirit be the Lords ol 
* Councill, and at the Requeſt of the Erl of Huntlie, to hald Alexander Sutherland with him, yat he ſould have na Chargꝗ 
of the Keeping of him, quhatever he did, ſen he tuck not the Care of his Keeping upon him bot at the Reque 
5 foreſaid. 

Ditto, 11 March 15 19. In Preſence of my Lords Regents and of Counſal, Alexander Earl of Huntly, Lieutenant o 
„the North Parts, has cenſent, at the Counſal and Advice of the ſaid Lords, to relax John Earl of Caithneſs fra th 
& Horn, for the Space of I'wenty Days, next to come, ſuae that he may in the mean time come before the ſaid Lords t 
e fullfill and obey their Command, in fick Things as they and he, be their and his Advice, ſhall think expedient fol 
the common Weal of the Realm, with Certification to him, and he compear not to the Effect aforeſaid, the ſaid T wen 
6s _= being paſt, and he not compearit before the ſaid Lords: be to be denunced of new our Soveranes Lords Rebell 

an 


put to his Horn, or elſe that he will in the mean time paſs with his Folks about the Houſe of Dunrobine, for the 
< recovering the ſame out of Sanders, (i. e. Alexander) Sutherland's Hands, and to cloſe it with his Folks while he 5 
« Help and Supply fra the Earl of Huntly, and that Letters be direct to him, giving him Power to raiſe our Soverane Lord 
« Leidges to paſs with him for the aſſeiging and recovering of the ſaid Houſe ; and in the mean time the Lords of Counſa 1 
ſuſpends the Letters purchaſed 1 the ſaid Earl of Caithneſs, for Sovertie and Lawburrows, to be taken of the Earls 
the following great Men: © Cancellarius Epi Dunkeld Aberdenen. Liſmoren, comites de Anguſs Huntlie Arrane 
« Ergyle 58 Erole Montroſs Glencairn Caſillis Prior Sancti Andr. Abb. Sancti Crucis Kelſo Dundrenane 


of Huntly, Sutherland, their Kyn, Friends and Servants; becauſe the ſaid Earl of Huntiy has taken upon him, that the 

4 ſaid Earl of * and his Servants and Company, ſall ſafelie come to the ſaid Lords, to the Effect aforeſaid, 

&« without Harm or Skaith to be done to thayme, under the Pain of 20,000 Merks.” 
N. B. The Sederunt of this Council, in which the Contraſt is marked betwixt Alexander and Earl Adam, conſiſted off 


&« domini Erſkine Drummond Forbes Hay Cathcart Sancti Joannis Archi. Sancti Andr. Duncanus Leſtalrig 
% Balivery clericus regiſtri M. Ad Otterburn.“ 


(4) Counting ſeven Years betwixt the 24th Fuly 150, the Date of Alexander's Renunciation, and the penult. 
February 1516 ; ſome Time before which Date, the Summons of Error had been raiſed ; it is plain that it was within the 
guadriennium utile; for} from the 24th July 1509, Alexander had three Years of his Minority to run, and after that four 
aſter his Minority, within which he was entitled to bring his Reduction. 

(e) Papers in the Precedency Action, printed at mutual Expence, Pages 72 and 94. 

Royal Charter, Book lii. N. 134. A certified Copy is produced. 

(f) Certified Extract of Armorial Bearings, produced. 


(gs) Certified Extract, Roll of Parliament 1543, produced. 


(b) Vide Retour of Earl John, 1538; Retour, 12 January 1591, of Alexander Sutherland; and Breive from the C 
upon which this Retour proceeds; both produced by Li 5 rely hancery, 


ratifhed 


1 — 

„ 
latißed by the King and Council 'in the Year 1615; but the Decree having reſerved Liberty to this 
arties intereſted to ſue for an Alteration in due Courſe of Law, upon producing more ancient and 
urhentic Writings, George, Earl of Sutherland, afterwards brought an Action for eſtablithing his Prece- 
Jency before the Earls of Argyle, Crawfurd, Errol, and Mariſchal, who had been ranked before him by 
he Decreez and the Action being moved in Parliament, was remitted to the Deciſion of the Court 
f Seſſion, where it was made the principal Point of Diſpute, whether the Earldom of Sutherland was 
eld under the original Creation of that Honour, or by a more recent one, in the Time of Adam Gordon 
nd Elizabeth his Wife. The Earl of Sutherland contended, that the ancient Honour had deſcend d to El 
aabeth, and was by her tranſmitted to her Poſterity. The Earls of Crawfard, &c. inſiſted, That the Earl- 
om of Sutherland was deſcendible only to Heirs Male, and could not therefore deſcend to Elizabeth; that 

Fact Adam Gordon, her Huſband, was Earl of Sutherland, ſo that there muſt have been at that Time a * 
jew Creation of the Honour in Adam's Perſon, from which only the Precedency of the Earls of | act 
and could be dated. —For colouring the Claim to the ancient Precedency, the Earl of Sutherland abartdoned 
he Name and Arms of Gordon, which had been borne by all his Anceitors from Earl Ada to himſolf, 
and aſſumed thoſe of Sutherland. He proſecuted this Claim with unwearied Pains and Diligence; and 
being poſſeſſed of all the Family Writings, would only produce ſuch as tended to ſupport his Claim. 
No Expence was ſpared in ſearching for Precedents of Female Succeſſion to Honours ; every Material 


as collected, and the Facts and Arguments ſtated, on the Earl of Sztberland's Part, with great Judgment 
nd Ability. 


But the Court of Seſſion, after a moſt accurate Inveſtigation, pronounced the following Judgment 
th January 1706. * The Lords find the Documents produced ſufficient to inſtruct the Propinquity 
of Blood and Delcent of the Dignity from William Earl of Sutherland, Brother-in-law to King David 
Bruce, to Jobn Earl of Sutherland, ſerved Heir to his Father Earl 7obn Anno 1512 ; and find it not in- 
ſtructed by the Documents produced, that the Dignity of John Earl of Sutherland is conveyed to Elizabeth, his 
* Siſter, ſerved Heir to bim in be Aſtate in the Year 1514.” — This Judgment is in Point, that though the then 
rl of Sutherland was connected by Relation with the ancient Earls of Sutherland, yet he did not take 
he Peerage through them, or through Elizabetb, who, as a Female, was incapable of tranſmitting it; and 
onſequently that he muſt have taken it through Adam Gordon: And as it was at this Time thought proper 
d lay alide the Name and Arms of Gordon, and reſume thoſe of Sutherland, for furthering the Claim to the 
d Peerage, in Oppoſition to the more recent one in Adam Gorden; the Idea of the Family itic!f mult 


e, that the bearing the Name and Arms afforded a material Preſumption in favour of a new original Crea- 
lon in Adem Gordon, 


As the ancient Inveſtitures of the Eſtate, and Limitations of the Peerage, were, uniformly, until Alan 
ordon's Creation, to Heirs Male; fo the Inveſtitures ſubſequent to that Period, as connected with the Peerage, 
rove the Perſualion of Earl Adam's Succeſſors, that this new Peerage was deſcendible to Heirs Male only. 


In 1527, Earl Adam and his Wife reſigned the Sutherland Eſtate in favour of Alexander, their eldeſt Son; 
whom a Charter paſſed iſt of December that Year, et heredibus ſuis. As this Charter proceeds upon a Reſig- 


ation, and is relative to former Inveſtitures, the Words heredibus ſuis plainly mean Heirs Male, who were 
t& Heirs by former Inveſtitures (i). 


By a Precept and Seaſine in 1559, it appears, that George Lord Gordon, the Earl of Huntly's Son, had granted 
Charter conſtituting John Earl of Sutherland, and his Heirs Male, Sheriffs Depute of the County of In- 
neſs, over the Bounds of the Earldom of Sutherland (k). Which Charter not only proves the general Limi- 
tion to Heirs Male, but alſo that the Regality which had been given to Earl William in the Year 1347, had 
t deſcended to Elizabeth, becauſe ſhe was a Female. For it that Regality, granted to Earl William, et 
redibus inter ipſos, had paſſed through a Female, this Sheriffſhip withig the Bounds of the Earldom could 
t have taken place; a Sheriffſhip and Regality in the ſame Bounds being utterly incompatible. 


In 1546, Jobn Earl.of Sutherland, then married to Lady Elizabeth Campbell Counteſs of Murray, reſigned the 

ate in favour of himſelf and his Spouſe, and longeſt Liver of them, in conjunct Fee, Et hæredibus inter 
ipſos legittime procreatis ſeu procreandis quibus deficien. legittimis et propinquioribus hæredibus dicti comitis 
quibuſcunque ſeu aſſignatis (J).“ This is the firſt Alteration of the ancient Inveſtitures of the Eſtate, and 
s probably made by Earl John to pleaſe his Wife, who was a Lady of very high Quality: 


Charter 1580. _/[exander Earl of Sutherland, the Son of this Earl Fobn, reſigned the Eſtate in the Year 1580, in favour 
| Charter 3533. Of his eldeſt Son, *hæredibus ſuis et aſſignatis hereditarie.” —The Charter by King James VI. to this Earl 
of Part of Eltate Alexander, 5th July 1583 (m), of the Barony of Farre, is in the diſpoſitive Clauſe, © Alexandro comiti de 
to ers Males Sutherland ſuis heredibus et aſſignatis.” And the Reddendo is, Reddendo inde annuatim memoratus 
« dilectus conſanguineus et conciliarius Alexander Sutherlandie comes heredes ſui maſculi et aſſignati;“ which 
ſhows, that Earl Alexander underſtood that heredes and heredes maſculi, were, in the Inveſtitures of this 
Eſtate, ſynonymous Terms. And though the Limitation was to Aſſigns after Heirs Male, that did not bring 

in Heirs Female as ſuch, but only gave Power to the Earl to bring them in as Aſſigns. 


Eha „The Charter of Confirmation by James VI. in the Year 1590, of the Grant of the Sherifflhip of Iuver- 
of Shri to eſs, within the Bounds of the Earldom of Sutherland, made by Lord Gordon to Fohn Earl of Sutherland in 
8. 


1559, and confirmed by George Earl of Huntly in 1589, in the Diſpoſitive and Reddendo Claules, is in 


— 
—— 


r 
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PROOFS and AUTHORITIES: | 
(i) Certified Extract produced, Book 22. No. 32. . 
4 * Feci conftitui ereavi et ordinavi nobilem et potentem dominum Joannem Sutherland comitem et furs hæredes maſ 
4 cles meos veros legittimos indubitatos irrevocabiles ac perpetuos vicecomites deputat. dict. vicecomitat. de Inyernc(s 
« infra ſingulas bondas comitatus Sutherlandiæ.“ Original produced by the Claimant; | 
(1) Printed in Lady Elizabeth's Appendix, 1769. 


(n) Bock 35. Ne 793. Certified Extract produced: 


D e's | theſe 


1 
theſe Words: Alexandro Sutherlandiæ comiti hæredibus ſuis (n) et ſucceſſoribus;“ which is another 


Proof that heredes and heredes maſculi, were, in the Inveſtitures of this Eſtate, deemed to be ſynonymous 
Terms: For this Charter connects with the previous Grant of 1559, which is expreſsly to Heirs Mals. 


CharterofNovo- The above Alterations in the Inveſtitures in 1546 and 1580, were in 1601 ſet right by Earl John, (Son of 
Samos 1607: "*- Alexander) who, in that Year, reſigned the Eſtate into the King's Hands, and got a new Charter, which 
tures of whole makes one of the capital Title Deeds of the Family, It proceeds upon a Royal Signature, erects the 
Mae © PEſtate into a Regality and ſeparate County, to be called the County of Sutherland, changes the Holding 
from Ward to Blench, and comprehends the Lands of Farre, &c. which were reſigned by the Earl, that they 
might be united to the Earldom (o). The Charter 1s, © Noſtro conſanguineo Joanni Sutherlandie comiti 
_ * hæredibus maſculis inter ipſum et dominam Annam Elphinſton Sutherlandiæ comitiſſam ejus 
« ſponſam legittime procreatis ſeu procreandis, quibus deficient. ſuis hæredibus maſculis de corpore ſuo legit- 
time procreandis, quibus deficien. Roberto Gordon ſuo fratri germano ſuiſque hæredibus maſculis de corpore 
“ ſuo legittime procreandis, quibus deficien. Alexandro Gordon etiam ſuo fratri germano ſuiſque hæredibus 
* maſculis de corpore ſuo legittime procreandis.”—Ar this Time Earl John had Female Iſſue living (9 
Een John, who and the Regality, which had been granted by David II. and had become extinct by the Failure of Heirs Male 
of that Marriage, is revived () in this Charter. The Grant, ſo far as regards the Regality, is an originaſ 
Heirs Male, had One, and does not proceed upon a Reſignation : Whence it may fairly be inferred, that as the Word herede 
FemaleIoeliv- in King David's Grant to Earl William comprehended not Heirs Female, ſo if there had been the ſame Li 


* mitation in the Land Eſtate which was erected into that Regality, it would not have comprchended Heirs 
Female. i 


Charter 163, In 1631, King Charles grants a Charter of Confirmation of the Regality, Sheriffſhip and Coroner of Suther 
to Heirs Male, 7.1.7, to John Earl of Sutherland, © hæredibus ſuis maſculis et aſſignatis quibuſcunque hæreditarie (r),” This 
does not bring in Heirs Female; only gives a Power to the Grantee to do it. 


Charter 1662, The Charter 21ſt February 1662, (upon the Reſignation of Earl John) of the Eſtate of Sutherland, i 

to Heirs Wales 1;mited to George, Lord Stratbnaver, eldeſt Son of the Earl, „et hæredibus ſuis maſculis cognome 
«. de Gordoun utend. et inſignia familiz de Sutherland gerentibus et aſſignatis ſuis quibuſcunque hæredi 
<« tarie.” (6) The ſame Obſervation applies to this Charter. 


chender 168, The Charter 24th 7uly 1681, upon the Reſignation of Earl George, of the Family Eſtate, is limited 

& Heirs Male. to John Lord Strathnaver, only Son of Earl George, and the Heirs Male of his Body; whom failing, te 

George Earl of Sutherland, and the Heirs Male of his Body; whom failing, to the eldeſt Heir Female 

of the Body of Jobn Lord Strathnaver (1). After ſeveral other Limitations, the laſt Termination is, Qui 

„bus etiam deficien. dict. comiti ejus propinquioribus et legittimis hæredibus et aſſignatis quibuſcunque 

4 heæreditarie.“ By this Charter, the Iſſue Female of the eldeſt Son, inſtead of taking immediately upo 

failure of his Iſſue Male, is poſtponed to all the Heirs Male of the Body of the Father; and the Exclu 

ſion of a Granddaughter from the Eſtate, in favour of her Uncle, could proceed only from a Conſciouſne 
that he muſt exclude her from the Peerage. | 


ines ia the In 1705, John Earl of Sutherland, by his Son Lord Strathnaver's Marriage Contract ſettled the Famil 
= . Eſtate upon William Lord Strathnaver, and the Heirs Male of his Body; whom failing, to the Heirs Male 0 
to alter the L- his, Earl Jobn's Body; whom failing, to the Heirs Female of Lord Stratbnaver's Body, and the Heirs Mal 
— we of theirs; whom failing, to the other Heirs Female of the ſaid Earl of Sutherland's Body, and their Heir 
Male, Cc. (u). 1. diſpoſitive Clauſe, has theſe Words, Annalzies, diſpones, and makes over, &c. all ant 

* ſuridry the Lordſhips, Barronies, Lands, Dignities, Juriſdictions, Privileges, and others after ſpecified, wit 

* their Pertinents, viz, the Title, Honour, and Dignity of the Earl of Sutberland, and all and haill the Earldo 

«© of Sutherland, and all and ſundry the Lands of the faid Earldom, &c. together with all Right, Title 

& Intereſt, Claim of Right, Property and Poſſeſſion, which the ſaid noble Earl, or his foreſaids, have, can, off 

„ may pretend to the ſaid Dignity, Earldom, Lordſhip, Barronics, reſerving always, Cc. to the ſaid Fob 

« Earl of Sutherland, during all the Days of his Lifetime, the ſaid Title, Honour, and Dignity of Earl 
The Clauſe aſſigning the Writs and Evidents, runs thus: The ſaid noble Earl Jen, Earl of Suthe 
land, hath made, conſtitute, and ordained, the ſaid William Lord Strathnaver, his Son, his Heirs ar 

* Aſſignees, his undoubted and irrevocable Ceſſioners and Donators, &c. in and to the whole Wriß 

tc and Evidents of the Earldom of Sutherland, Lordſhip of Strathnaver, Regalities, Barronies, Lands, ag 
others reſpective above written, with their Pertinents, viz. all Patents of Honour, Atts of Parliament, &c," 
Hence it may fairly be preſumed, that the Earl was then poſſeſſed of Patents and Acts of Parliament, 
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PROOFS and AUTHORITIES. 


{n) Book 37. No 304. Certified Extract produced. 
(e Certified Extract from Records produced, Book 43. No 161. 


(7) Gordonſtoun Manuſcript, p. 171. 


(9)  Infuper nos perſecte intelligentes per inſpectionem noſtrorum antiquorum regiſtrorum Nec non per inſpectionem 
Te (<1 1 per — 8 progenitores — predeceſſoribus dicti Joannis Sutherlandiz 
* comitis in preſertim per quond. Davidem re Scotiæ nobliſſimæ memoriæ quod antedictus comitatus Sutherlandiæ per 
. præfatum Davide regem Scotiæ et alios — 4 — progenitores conceſſus et diſpoſitus fuit ad predeceſſores 
« diQti noſtri clariſſimi conſanguinei Joannis Sutherlandiz comitis in unam liberam regalitatem pro perpetuo, &c. Ideo 
„ac pro diverſis aliis magnis reſpectibus et bonis conſiderationibus nos moven. nos ex certa ſcientia et proprio motu 
« erexemius creavimus unevimus annexavimus et incorporayimus tenereq. præſentis cartæ noſtri pro nobis et ſucceſſoribus 
<< noſtris eregimus creamus unimus annexamus et incorporamus integrum predict. comitatum Sutherlandiz cum omnibus 


„ ſingulis, &c, in unam integram et liberam regalitate.” 
(7) Certified Copy produced, Book 53. Ne 154. 
i Certified Copy produced, Book 58. No 93. 
(:) Copy from Record produced, : | ; 
() Certified Copy produced, Dal, Office, 7th Februory 17 11. 


<> 


| 


relative 


i] 
lative to lis Peetage, which are either ſuppreſſed or concealed, and might afford a Light in the preſent Dif: 
xe. Upon this Contract a Charter paſſed in 1706, to the ſame Heirs, which contains this Paſſage : * Omnes 
et ſingulas com:tatum dominium barronias terras dignitates juriſdictiones privilegia aliaque poſtea mentionat. 
cum pertinen. viz, totum et integrum titulum honorem et dignitatem comitis de Sutherland ac totum 
et integrum comitatum de Sutherland et omnes et ſingulas terras dict. comitatus cum caſtro de Dunor: 
bine, &c.“ (x) Though it was intended fo far to preſerve the ancient Line of Succeſſion to the Pecrage 
the Male Line, as to prefer Earl John's ſecond Son to Lord Strathnaver's Daughter, yet it was meant 
far to violate it, as to bring in Lord Strathnaver's Daughter in Preference to the remoter Heirs Male : 
ut Queen Aune having, from a Principle of Juſtice and found Policy, refuſed to ſign the Charter, an Act 
ſſoluteiy neceſſary for paſſing the Peerage, this Attempt of Earl Jobn's to defeat the collateral Hcirs Male; 
ecame ineffectual. But though the Lords Sutherland and Strathnaver could riot impoſe upon the Crown, 
he Son of this laſt Lord attempted to impoſe upon the Public; for in his Contract of Marriage with Lady 
lizabeth Weymyſs in 1734, after ſettling the Family Eſtate upon Heirs whatſoever of the Marriage; he 
wers that the Eſtate and Earldom go together; and obliges himſelf ro make a new Fintail of the 
Eſtate of Sutherland, ** fo as the Honours and Eſtate may be united, and deſcend to one and the ſame 
Heirs; and ſhall bring in the Heirs whatſoever of this preſent Marriage, in the ſame Order of Succeſſion, 
to the Eſtate and Earldom of Sutherland, as they have Right to ſucceed to the Title and Dignity of Earl 
and Counteſs of Sutherland ; and that he and his foreſaids ſhall provide and ſecure the ſaſd Eſtate and 
* Earldom of Sutherland, in the beſt Manner accordingly (y).” 


But nothing more ſtrongly indicates the Conſciouſneſs*of the Earls of Sutherland, that their Peerage went 
o Males only, than the laſt Earl's Operations upon his Family Settlements. He had only one Siſter, 
married to Mr. Wemyſs. 4th of September 1756, he executed a Diſpoſition of his Eſtate, failing himſelf by 
Deceaſe without Heirs of his own Body, to her and the Heirs of her Body; whom failing, 40 the other 
Heirs ſucceeding to him in the Ttle and Dignity of Earl of Sutherland.” This ſhews his Opinion with 
gard to the Deſcent of his Peerage : For he makes the Eſtate follow. the Peerage only in the atier Heirs, 
ot in his Silter ; fearing that the Peerage could never come to her, and that if he added ſuch a Quality to 
er Title ſhe would loſe the Eſtate (z). The Earl, 12th of September 1759, made much ſuch another Dil- 
poſition, with ſome trifling Variations; but repeating the very ſame Diſtinction, and renewing the ſame 
Limitations (a). But in his Contract of Marriage, 14th April 1761, he involved his Siſter with the remoter 
eirs, ſettling his Eſtate on the Heirs Male to be procreated of his Body, and the Heirs whatſoever of 
their Bodies; whom failing, to the Heirs Male to be procreate of his Body of any other Marriage, and 
the Heirs whatſoever of their Bodies; whom failing, to the Daughters of this Marriage, and the 
* Heirs whatſoever of their Bodies; whom failing, to his other Heirs ſucceeding to him in the Dignity 
* of Earl of Sutherland (b).” Theſe three laſt Deeds demonſtrate his Conſciouſneſs that his Peerage would 
ot go to Heirs Female. In the two firſt, he does not make his Siſter's Poſſeſſion of the Eſtate depend on 
n Event which he had reaſon to fear would never happen, viz. her ſucceeding as Heir Female to the Peerage. 
n the laſt Deed, he overcomes this Difficulty. But when, in the ſame Derd, he has an Opportunity to 
ake his Daughter's Poſſeſſion depend upon the ſame Event, he is checked by a Conſciouſneſs, that it he 
nade her Right to the Eſtate depend upon her Right to the Peerage, ſhe would never enjoy either. 


The laſt Earl died in 1766, leaving one Daughter, Lady Elizabeth, who takes the Eſtate without Con- 
pyerſy, and upon his Death three Claimants petitioned his Majeſty for the Peerage of Sutherland, viz. 


iſt, Sir Robert Gordon, who claims as Heir Male of Adam Gordon, Earl of Sutherland, and of all the ſub- 
quent Earls of Sutherland, His Pedigree is ſtated and pretixed to this Caſe, with References to the 
roofs in its Support ; and he grounds his Claim upon this Propoſition, that when the Mode of Creation 
d a Peerage does not appear, by the Rule of Law ſuch Peerage muſt go to Heirs Mate of the Body of the 
prantee, to the Excluſion of Heirs General; and that Adam Gordon was Earl of Sutherland by Creation. 


2dly, Lady Elizabeth, claiming as Heir at Law, to Elizabeth, Wife of Earl Adam, as Counteſs of Szther= 
end, and to all the Earls of Sutherland before and ſince the Time of Elizabeth. Inſiſting that even the moſt 
cient Peerages, of whoſe Creation there is no Record, go to Heirs Female: That Elizabeth, the Wife of 
dam Gerdon, was, as Heir Female of the ancient Peerage, Counteſs in her own Right; and that Adam 
rordon was Earl of Sutherland only in her Right, by the Courteſy of Scotland. | 


Mr. Sutherland'® gdly, George Sutherland of Forſs, Eſq; claiming as Heir Male of the ancient Earls of Sutberland, before 


Plca, 


the Time of Adam Gordon and Elizabeth. He joins Sir Robert Gordon againſt Lady Elizabeth, that ancient 
Peerages went not to Females, unleſs expreſſed in the Grant: But inſiſts, againſt Sir Robert Gordon, that 
Adam Gordon took the Peerage of Sutherland without any Title at all: That it did not go to Lady Eliza- 
beth, becauſe ſhe was a Female; nor to Adam Gordon, becauſe he had no Right; and therefore remained 
_ the Heirs Male of the ancient Earls of Sutherland, and conſequently with him, as Heir Male of thoſe 
arls. | 


Lady Elizabeth In March 1769, when the Day appointed for hearing was near, a Petit ion was preſented by Mr. Wemy/s 


Wemyſs ap- 


peats in 1769. 


on his own and his Wife, Lady Elizabeth, the laſt Earl of Sutberland's Siſter's behalf, ſetting forth, That by a 
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PROOFS and AUTHORITIES; 


£4 A | 
Ko 


(x) Records of Chancery, Book 23. Fol. 72. 


5 The Original in Lady Elizabeth's Poſſeſſion, But a Note to the above Effect was given by the Lady Elizabeth's 
Doers to the Claimants. 


(z) The Original in the Lady Elizabeth's Hands. The Claimant, Sir Robert Gordon's Doet, got a Note of it to the above 
Effect from her Doers. 


(a) The Original in the Lady Elizabeth's Hands. The Claimant, Sir Robert Gordon's Doer, got a Note of it to the above 
Effect from her Doers. 


* 


(b) Summons of Reduction and Declarator, Lady Elizabeth Sutherland, and the Honourable James Memyſi of Mimſi, 
Eſq; her Huſband, againſt the Heirs and Subſtitutes called to the Succeſſion of the Eſtate of Sutherland. . 


Marriage 


Preſumption 1f, 


. 
-& 


gin of the Peerage in Queſtion. But ſhe cannot bring Rules of Deſcent from the 13th and 14th Centuries 


Feefomption 2d. 240, Another Preſumption ariſes, from the Difference between Land and Peerages. When Lands fell int. 


_” on 8. tere for ſome Centuries underſtood in Scotland Heirs Male only (g). Now if even the expreſs Words heredq 


X #6 |) 


Marriage Settlement in 1706, and in another in 1734, the Petitioner's Wife, Lady Elizobet}, is called tv the 
Succeſſion of the Eſtate of Sutherland, next after the Iſſue of her Brother, Millam Earl of Sutherland, whg 
died in 1766.—That her Brother Earl J/illiam, in his Marriage Contract in 1761, had ſettled the Eſtate: 
failing Iſſue of his own Body, upon the Heirs ſucceeding to him in the Dignity of Earl of Sutherland. — 
That by her Brother's Marriage Contract it might happen, in the Event of the Claimant Lady E1;z2beth 
her Niece's dying without Iſſue, ſhe might be excluded from ſucceeding to the Eſtate, by a Judgment in 
the Competition for the Peerage, to which ſhe was no Party ; and therefore praying, T hat they might be 
heard by Counſel, and the Queſtion concerning the Title and Dignity, might be delayed for ſome reaſonable 
Time, ſo as the Petitioners might be able to make proper Searches into the Records. This occaiioned 
the Delay of Hearing. | 


As therefore the Claimant, Sir Robert Gordon, has now three Opponents, viz. Lady Elizabeth Suttherland, 
Mr. Sutherland of Forſe, and Lady Elizabeth Wemy/s, he will ſtate the Reaſons of his Preference ſeparately, as 
to each of thoſe Claimants. 


As to Lady Elizabeth Sutherland. 


REASON I. When the Limitation of the Peerage appears in the Inſtrument of Creation, that muſt 
regulate every Queſtion of Succeſſion thereto ; but when by the Loſs of the Inſtrument, the Limitation is 
unknown, the Queſtion of Succeſſion muſt be determined by legal Preſumption. The Preſumprions that th 
Limitation of the Sutherland Peerage was not to Heirs Female, as Lady Elizabeth Sutherland contends, ate: 


Imo, She admits (Page 2d of her Caſe) that the Thanes of Sutherland were more ancient than the Time of 
Malcolm the Third; and that the Earls of Sutherland were as ancient as the Time of that Prince, As the 
former, they were Feudal Barons; as the latter, they were Feudal Officers; and both when the Feudal La 
was the governing Law of Scotland (a). The Books of Fiefs were written 120 Years after the laſt of theſe Pe 
riods, By that Law (5), Women were excluded from the Succeſſion to Fiefs of every Kind, whether of Lan 
Eſtates or Offices. Lady Elizabeth has brought no Inſtance of a Female's holding a Land Eſtate in Scotland 
before the End of the 12th Century, and no Authority from a Law Book for Female Deſcent, even in Lan 
Eſtates, until the Regiam Magiſtatem , which all good Antiquarians agree (c), was borrowed from Glanville 
and conſequently could not have been written before the 14th Century ; that is, three Centuries after the Ori 


to prove the Limitations of a Peerage, which was created two or three Centuries before theſe Rules were 
thought of. Thus, by the double Relation of Feudal Vaſſal, and Feudal Officer, the Deſcent of the Peeragt 
in Queſtion muſt, from its original Nature, have gone to Heirs Male, in Excluſion of Heirs Female. 


Commerce, which they did in Scotland as early as the Regiam Magiſtatem (d), Female Succeſſion was intro 
duced ; Purchaſers inſiſted that their Heirs, both Male and Female, ſhould take; and Women were aliowet 
to do the Service of a Fief, by a Subſtitute. But Peerages were never the Subjects of Commerce; nc 
could a Woman ſit in Parliament by a Subſtitute. Again, Land is eaſily diviſible among Coparceners, b 

a Peerage cannot be divided. It was therefore not unnatural that, as the Rigour of the Feudal Law abated 
Women ſhould be let into the Deſcent of Land; but unnatural, from the Nature of Peerages, that the 
ſhould ſucceed to ſuch. The Law was alſo ſtricter in the Deſcent of Peerages than of Lands. Thus t 
collateral Heir Male of the original Grantee of Land, took the Land, though not of the Body of t 
Grantee ; but the collateral Heir of the Patentee could not take the Peerage, becauſe not of the Body of t 
Patentee (e). Land conveyed to one and his Aſſigns will go to the latter, but a Peerage thus granted will n 
even at this Day (f). Women indeed ſometimes held Peerages ; not by legal Deſcent, but by Exceprtic 
therefrom. The Exceptions were two: One was where a Woman herſelf was created a Peereſs ; the othe 
where Heirs Female were, in the Inſtrument of Creation, ſpecially named in Preference to remoter Heirs Ma 
or upon the Failure of all Heirs Male. But where ſuch Exception appears not for want of the original I 
ſtrument of Creation to prove it, the original Preſumption of their Excluſion by the general Rule, mult ta 


place. 


3tio, Even in Lands, as well as in Peerages, by a Limitation to heredibus ſuis or heredibus inter ipſe 


or bæredes inter ipſas, would not have let in Females at the Time this ancient Peerage was created, how cat 


—— — 


— 


PROOFS and AUTHORITIES. 
ta ) Vide Page 2. of this Caſe, where the Authorities are quoted. 
Y Vide Page 2. of this Caſe, where the Authorities are quoted. 
7c) Spellman of Feuds. Craig, Lib. 1. Dieg. 8. N. 11, 
(4) Reg. Mag. Lib. 3. Cap. 3. 


e) This was determined by the Houſe of Lords in the Caſe of the Peerage of Oxenfurd, in the Year 1735. Vide Report 
pf the Lords of Seffion 1739, to the Houſe of Lords, and Reſolution of the Houſe there referred to. 


) In the Caſe of the Competition for the Earldom of Stair in the Year 1748, the printed Caſe for Captain Dalrymple 
pointed out many Inſtances of Scots Peerages, in which the Holder had, in the Inſtrument of Creation, a Power to name 
a Succeſſor from amongſt a certain Series of Heirs. The Marſhal Earl of Stair had, in the Inſtrument of Creation, taken 
the Title to himſelf, and the Heirs Male of his Body ; whom failing, to ſuch Perſon deſcended of his Grandfather, as the 
ſaid Earl Marſhal Stair ſhould name and appoint in Writing, under his Hand, at any Time during his Life ; And this 
Grant was ratified and confirmed by an Act of the Scottifh Parliament, before the Union. He named his Nephew Cap- 
tain Dalrymple, but the Houſe of Lords diſmiſſed his Claim. | 


(g) Page 2. of this Caſe, Notes Letter (!) where the Authorities are quoted. 
the 


(. 


he Inſtrument of Creation, the Terms of which are not known at all, becauſe loſt, or pretended ſo, be pre- 
ſumed to admit them? 


4to, It is a Rule, quod plerumque fit preſumitur, quod raro fit, non preſumitur. Since the Creation of Scots 
deerages, whoſe Limitations can be diſcovered, near Nine-Tenths have been limited to Heirs Male, or to 
Heirs of Line only upon the Failure of Heirs Male (4). Lady Elzzabeth can claim no Favour from the Loſs, 
or pretended Loſs, of the Inſtrument of Creation, but muſt ſubmit to the Preſumption ariſing from the 
mott cuſtomary Limitation of Peerages whereby ſhe is excluded, at leaſt during the Exiſtence ot any Heir 
Male. 


51, In a Doubt concerning the Deſcent of a Peerage, whoſe Limitations do not appear, the prevailing 
Courſe in ſimilar Caſes mult afford a found Ground of Preſumption. It was the continual Cuſtom of Scot- 
land, without Exception, that in ſuch Peerages, the remoter Heir Male ſucceeded in Prejudice of the Heir 
of Line. The Claimant has produced a long Liſt of Inſtances of theſe Things, ſubjoined in the Note (i), 
with the proper Evidences to ſupport them. 


6, Another 
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PROOFS and AUTHORITIES. 


% It was impoſſible to get Evidence from Record of the Limitations of all the Peerages of Scotland: And therefore the 
Claimant Sir Robert Gordon, for the Truth of the above Aſſertion, appeals to the Limitations of the different Peerages in 
Douglas's Peerage ; a Book indeed not perfectly accurate : But if there are Inaccuracies in the Deſcription of the Limi- 
tations for Sir Robert Gordon, there may be Inaccuracies alſo againſt him. The Claimant Sir Robert Gordin can alſo appeal 


to the perſonal Knowledge of the Sixteen Peers of Scotland, that the Limitations of by far the greateſt Number ot the 
dots Peerages ſtand to Heirs Male, 


(i) LORNE. 


The Peerage of Lerne, the Limitations of which are unknown, was enjoyed in the Year 1452, by John Lord Lorne. 
This Lord Lorne died without Iſſue Male; and though he left Daughters, who got a Part of his Eſtate, yet his Brother Walter 
ſucceeded, as Heir Male to the Peerage of Lorne. — Evidence, 1mo, Royal Charter, „ Joanni dine Lorne,” dated 20th 
Tune 1452, Book iv. N. 176. 24s, Royal Charter confirming a Charter, „Walter 45mini Lorne,” dated 7th May 1466, 
Book vi. N. 67. 3tio, Royal Charter, of the Lands of Kuldrane, to Coline Earl of Argyle, and his Wife 1/abell Stewart, „ Filiæ 
* quondam conſanguinei noſtri Joannis domini Lorn.” The Clauſe of Reſignation runs thus: Quzquidem tertiæ 
$ partis terrarum prædictarum cum pertinen, fuerunt conſanguinee no/tre Mariotæ Stewart ſororis dictæ Iſabelle ac filliæ et 
c univs heredum dicti quond. Johannis domini Lorne hereditarie.” The above Charter is dated 10th May 1466, Book vi. 

68. —Certified Extracts of the Charters here referred to are produced. 


Lord HAY of YESTER. 


Yefter is an old Peerage, the Limitations of which are unknown, William Lord Hay of Yi/ter died ſome Time before 
e Year 1591, leaving ſeveral Daughters, but no Iſſue Male; yet was ſucceeded in the Peerage of Ye/fter by James Hay 
is Brother. Jane Hay, one of his Daughters, married Alexander Horſburg.—Evidence, Im, Royal Charter, Willielmo 
domino Hay de Zeſter, dated penult. #2bruary 1590, Book xxxviii. N. 281. In this Charter James the Brother is men- 
joned, and the Daughters of Lord William. 24, Royal Charter, confirming a Charter by the Provoſt of the Collegiate 
hurch of Bothans, ** Jacobo domino Hay de Zeſter, dated 6th September 1592, Book xxxvii. N. 494.— tio, Retour, 
7th May 1620, Book Ixxi. Fol. 292; in which the Jury return. Quod quondam Willielmus dominus Hay de Zeſter 
$ proavus Alexandri Horſburche filii legitimi natu maximi Alexandri Horſburche de eodem inter ipſum et quondam 
© Jeannam ſponſam unam filiarum quondam Willielmi domini Hay de Zeſter legitime procteat.“ Certified Extracts. 
df the Charters before referred to are produced, 


EB & 


The Limitations of this Peerage are unknown. Robert Lord Boyd died in September 1540. He left ſeveral Daughters, and 
no Iſſue Male. His Peerage went to his Uncle James, Lord Boyd, to the Excluſion of his Siſters. —Evidence, Imo, Retour, 
oth April 1641, Book xvi. Fol. 182, of James Lord Boyd the Uncle, to his Nephew Lord Robert. The Jury return, 
* Quod quondam Robertus dominus Boyd qui ultimo deceſſit fratris filius Jacobi nunc aomini Boyd latoris præſentium obiit ultimo 
« yeſtitus et ſaſitus &c. et quod dictus Jacobus nunc dominus Boyd eſt propinquior et legitimus heres maſculus dict. quon- 
* dam Roberti domini Boyd qui ultimo deceffit ejus fratris filii.” —240, Seaſine, the laſt Day of November 1641, Book xvi. 


Fol. 146. Nominz diſcretz mulieris domine Mariote Boyd filie legittime quond. Roberti domini Boyd.” —Certified Extracts 
of the Deeds here referred to are produced. 


ROSS 


This is an ancient Peerage, of which the Limitations are unknown. William Lord Roſs died ſome Time before the 
Year 1649, leaving a Grand Uncle William, and Siſters, But his Grand Uncle took the Peerage, to the Excluſion of the 
Siſters of the Deceaſed. — Evidence, In, Retour 20th March 1649, Book xix. Fol. 335. The Jury return, . Quod dictus 
4 nobilis dominus 7Villielmus nunc dominus Roſs de Halkheid et Melvill eſt legittimus et propinquior heres maſculus dict. 
« quond. Willielmi domini Roſs ejus fratris nepotis.” ade, Retour 6th February 1649, Book xix. Fol. 316. The Jury 
return, ** Quod præfata magi/tra 2 —— et una duarum ſororum germanarum legitimarum et propinquiorum hæredum 
« portionariorum liniæ dict. quondam Millieimi domini Roſs ſui fratris germani et quod eſt legittime ætatis. Certified 
Extracts of the Charters here referred to are produced. 


Lord FLEE MING. 


ames the Son of Malcolm Lord Fleming, who lived in the Year 1557, left a younger Brother John, and a Daughter 
named Jean. But John ſucceeded in the Peerage to her Excluſion.— Evidence, 1m, Royal Charter, penult. September 154t, 
Book xxviii. N. 75. © Per conſanguineum noſtrum Malcolmum dominum F leeming.” — 24, Royal Charter, 15th January 
1557, Book xxxi. N. 578. Fer dilectum conſanguineum noſtrum Jacobum dominum Fleeming dilecto ſuo fratri Joanni 
6e Fleemin . ztio, Royal Charter, penult. October 1583, Book xxxv. N. 849. Magiſtro Johanni Maitland de Thirlſtane 
« et — eannæ Fleming ſuz ſponſe.” The Clauſe of Reſignation has the following Words: „ Quazquidem 
« omnes et ſingulæ terrz baronia et annuus reditus reſpeRive predict. cum partibus et pertinen. earundem præfatæ 
« magiſtrz Jeannz Fleming nepti et hæredi quondam Malcolmi domini Fleming ſui avi de eiſdem perprius hæreditarie 
« pertinuerunt.” 410, Royal Charter, 18th Fanuary 1588, Book xxxviii. N. 292. Dilecto noſtro conſanguineo Joanni 
« domino Fleming.” —Certified Extracts of the Deeds here referred to produced. 


G LENCAIX MV. 


This is an ancient Peerage, the Limitations of which are unknown. Alexander Earl of Glencairn, who died in May 
1670, left a Brother John, who ſucceeded him in the Peerage to 73 Excluſion of Alexander's Daughter, Margaret Yom 
t 


Pre ſumpti 
cc. 
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6%, Another Preſumption ariſes from the Sentiments of Peers who were in a fimilar Situation. The 
are a Variety of Inſtances of Peers reſigning Peerages, whoſe Limitations were unknown, and taking n 


Creatio 
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PROOFS and AUTHORITIES. 


teſs of Lauderdale, Evidence, Imo, Special Retour of Jobn Earl of Glencairn to his Brother Earl Alexander, dated 29th $ 
tember 1670, Book xxx. Folio 103. The Jury returned, Quod quundam Alexander comes de Glencairn, dominus K 
« mares, frater germanus Joannis nunc comitis de Glencairn, domini Kilmares, obiit ultimo veſtit et ſaſit, &c. et quod prefa 
% Joannes, nunc comes de Glencairn, eſt propinquior et legittimus beres maſculus dict. quondam Alexandri comitis de Glencai 
5s ejus fratris germani, &c.” 2d, Retour of Lady Margaret Cunningham, dated the 8th of Augu/t 1670, Book xxxii. Fo 
216. in which ſhe is deſcribed to be the only Daughter, Duondam Alexandri comitis de Glencairn.” —Extracts of the Dee 
here referred to are produced, | 


Earl of E RR O. 


The Limitation of this Peerage is unknown. William Earl of Errol died without Iſſue Male ſome Time before the x 56 
and left only one Daughter, Lady Jane Hay, who became the Wife of Andrew Maſter of Errol. This Andrew was t 
Son of George Hay of Logiealmond, who, upon the Death of his Couſin-german Milliam Earl of Errol, the Father of Lat 

can, ſucceeded as Heir Male to the Honours of the Houſe of Frrol, to the Excluſion of the ſaid Lady Jan. Evideng 

oyal Charter, 24 June 1562, Privy Seal Records, Book xxxi. Fol. 23. in which there is theſ: Words: « N 
* nichilominus volumus et concedimus ac pro nobis et ſucceſſoribus noſtris fideliter promittimus dilefe conſanguiniæ nell 
&« Foanne magiſire de Errol ſponſe conſanguinet naſtri Andrea magiſtri de Errole nepti et heredi liniæ dicti quondam IWilliel 
&« comitts de Errole ſui avi.” xtract produced. 


Lord HOME. 


This is an ancient Peerage, of which the Limitations are unknown. Alexander Lord Hume left a Brother George, an 
Daughter Janet; which Janet was excluded from the Peerage by her Uncle the ſaid George. —Evidence, Royal Charte 
12th February 1531, Book xxiv. N. 171. confirming a Grant made „per conſanguineum noſtrum Georgium dominu 
« Hume Jonetz Hume filiz quondam Alexandri domini Hume fratris germani dicti Georgii.“ Certified Extras 


produced. 


This is an ancient Peerage, of which the Limitations are unknown. Archibald Earl of Douglas, who lived about th 
Middle of the fifteenth Century, left a Daughter and Heir Margaret; and yet was ſucceeded in this Peerage by an Hei 
Male of the Family.—Evidence, Gift of the Marriage of Margaret de Douglas conſanguineæ noſtræ filiæ quond. Archi 
baldi comitis de Douglas, to William Earl of Douglas and Auandale. The Words are, ** Carifſimo conſanguineo noftr 
& Willielmo comiti de Douglas et Avandale.” The Deed is dated the 11th Day of February 1449, Book iv. N, I45 
and a certified Extract produced, 


Earl of CRAWFURD. 


This is an ancient Peerage, of which the Limitation is not known, David Duke of Montroſe and Earl of Crawfur 
left a Brother John, and a Siſter Margaret. Fm ſucceeded to the Peerage of Earl of Crawfurd, and was ſucceeded therei 
not by his Siſter Margaret, but by his Uncle Alexander, the Heir Male of the Family; and Alexander was ſucceeded i 
the Peerage by David his Son.—Evidence, Royal Charter, iſt April 1518, Book xxii. N. 45. which mentions, „Qua 
« dam cartam donationis fact. per conſanguineum noſtrum David comitem Crawfurdii dominum Lindſay dilecto noſtr 
« Alexandro Blair filio et hæredi quond. Margaretz Lindſay filiz quond. David ducis de Montroſe comitis Crawfurdiz, 
Earl David is deſcribed to be © filius et hæredes quond. Alexandri comitis Crawfurdii nec non hzres et ſucceſſor quond 
ce Joannis comitis Crawfurdiz.” The Donation is ſaid to be confirmed, ** dilectis noſtris Joanni Blair et Alexand 
4 Blair ejus filio nec non filio et hæredi quond. Margaretz ſponſe dicti Joannis et ſororis præfati quond. Joannis comiti 
&« Crawfurdiz domini Lindſay.” The Connection of Earl David with the forementioned Perſons, is proved by the fol 
lowing Paſſage : ** Nec non pro extinctione cujuſdem penſæ litis motz per dictam quondam Margaretam contra patre 
66 — antedict. patruum et hæredem dicti quondam Johannis comitis Crawfurdii et poſt ejus deceſſum contra no 
c motæ penes omnes et ſingulas terras comitatus ſeu domininii Crawfurdiæ.“ Certified Copy of the above Charte 


produced. 


| Earl of CAITHNESS. 


This is an ancient Peerage, the Limitations of which are not known. Alexander late Earl of Caithneſs died a few Yea 
ago without Iſſue Male; his Daughter the Counteſs of Fife does not claim the Peerage, and there is now a Competitic 
for it in dependance betwixt two remote Heirs Male of the Family.—Evidence, Special Retour of Dorothea Counteſs 
Fife, dated 28th O#ober 1767.—The Jury return, Quod quondam magiſter Franciſcus Sinclair de Milntoun patru 
<« Dorothez comitiſſe de Fife latricis præſentium unicæ legittime filiz et prolis demortui Alexandri comitis de Caithn 
& et uxoris Jacobi comitis de Fife obiit. Record of Retours in Chancery, Book 1767, Certified Extract produced. 24 
- Mp given in to the Court of Seffion, 2oth June 1769, by William Sinclair of Ratter, Eſq; againſt James Sincla 


Lord LINDSAY of BYRES, 


An ancient Peerage, of which the Limitations are not known. This Peerage was enjoyed before the Year 1609, b 
—_ Lord Lindſay : He left a Brother Robert, and a Daughter Ann. Robert took the Peerage in Preference to her. 

vidence, Imo, Retour, 8th December 1609, Book iv. Fol. 262.—The Jury return, . Quod quondam Joannes dominus Lindſa 
<« frater Roberti nunc domini Lindſay latoris præſentium obiit,” &c. 2d, Retour, 17th April 1610, Book iv. Fol. 306. 
The Jury returned. Quod quondam Joannes dominus Lindſay, pater dominæ Anne Lindfay latricis præſentiu 
& obiit,” &c.—Certified Extracts of the above Retours produced. 3tio, Crawfurd's Peerage, Pages 86 and 184, from whic 
it appears that John Lord Lind/ay left a Brother Robert, 10d a Daughter Ann, 


Lord SE MPILL. 


This is an ancient Peerage, the Limitation of which is not known. Robert Lord Sempill, who died in the End of t 
laſt Century, left a Daughter Ann, to whom he had deviſed his Eftate ; but not having reſigned his Peerage in her F 
your, ſhe could not take the P The King, upon a Narrative of its having been the Cuſtom of Scatland, when 
the Heireſs of a noble Family married agreeably to her Rank, to renew the Peerage to the Heirs of the Marriage, confers 
this Peerage of new on the Heirs Male of Lady Arn Sempill, by Mr. Abercrombie of Fetterneir her then Huſband z whom 
failing, on her Heirs Male of any other Marriage. But as an Heir Male of the Family exiſted, it became neceſlary to procure 
his Conſent to this Tranſmiſſion of the Peerage, which he accordingly gives; and Mr. Abercrombie, upon a Narrative of 
his good Services to the Crown, is created Lord — — for Life. Evidence Patent, 25th Fuly 1685, Record of 45 


in Chancery. An authenticated Copy of the above Patent is produced, which proyes the above Particulars. 


f ly 


Creations, limiting the Honour to Heirs Female on Failure of Males (), which proye their Senſe, that a 
definite and expreſs Limitation was neceſſary for letting in Females who were otherwiſe excluded under an un- 
known and indefinite one. 


mo, In 


— 


PROOFS and AUTHORITIES. 


Lord BORTHWICK. 


This is an ancient Peerage of which the Limitation is not known. In the Year 1681, John Lord Borthwick enjoyed 
the Peerage ; he left Heirs Female, who never pretended any Right to it. But the Houſe of Lords, in the Year 
1762, decreed it to a remote collateral Heir Male, without calling the Heirs Female to be heard for their Intereſt. Evidence, 
Retour, 26th January 1681, Book xxxv. Fol. 265, —The Jury returned, © Quod quondam Joannes dominus Borthwick 
* avunculus Joannis Dundaſs de Harvieſtoun latoris præſentium obiit ultimo veſtit et ſaſit ut defeodo ad fidem et pacem 
e dict. S. D. N. R. in totis et integris terris de Harvieſtoun, &c. Et quod dict. Joannes Dundaſs eft ligittimus et pro- 


, 


„ pinquior hæres dit. quondam Joannis domini Borthwick ſui avunculi,”—Certified Extract of the Retour produced, 


Earldm of CASSILLS, 


An ancient Peerage, of which the Limitations are not known, It was enjoyed by John the 8th Earl of Caffills, who died 
in the Year 1759, without Iſſue. Sir Thomas Kennedy his Heir Male, and the Earl of March his Heir of Line, both 
claimed his Peerage, The Houſe of Lords decreed it to Sir Thomas Kennedy, f 


Lord LOVAT. 
An ancient Peerage, of which the Limitations are unknown. This Peerage was enjoyed by Hugh Lord Fraſer of Lovat in 
"AG ne lat Cer pon his Death his Daughter Mmilia Fraſer aſſumed the Title of Lady Baroneſs Fraſer. But 


Simon Fraſer the late Lord L2vat, the Heir Male, Clatmec rage, -ourr of Seffion in Scetiand. The Court, in 
Fuly 1730, © Decerned and declared, &c. the Title, Dignity and Honours of Lord Fraſer of Lovat, to pertain and 
de belong to the ſaid Simon Lord Fraſer of Lovat Purſuer, as eldeſt lawful Son of Thomas Lord Fraſer of Lovat his Father, 
„ who was Grand Uncle to Hugh Lord Fraſer of Lovat deceaſed, Father of the ſaid Mrs. Zmilia Fraſer, and Grandfather 
&« of the ſaid Hugh M Kenzie Defender, and conſequently as Heir Male of the Fam'ly of Lord Fraſer of Lovat, to whom 
de the ſaid Title and Dignity does deſcend.” Certified Extract from the Record of the Decrees of the Court of Seſſion, 
for the Months of June and July, p. 5. is produced, 


Earl f ATHOLE. 


The Limitations of this Peerage are not known. Prior to the Year 1595, it was enjoyed by John Earl of Athole., He 
Jeft no Heir Male, but ſeveral Daughters, Mary, one of his younger — — was married to Lord Innermeath. Dorothy, 
his eldeſt Daughter, was married to William Earl of Tullibardin. By the Failure of Heirs Male, the Peerage became ex- 
tint, In order to revive it, King James VI. created Lord Innermeath, who had married the younger Daughter, Earl of 
Athole.— Evidence, Charter, 6th March 1595, Book Ixi. N. 19. It narrates « Quod totæ et integrz terrz et comitatus de 
« Athole aliaque ſubſcript. quæ per prius noſtro quondam cariſſimo conſanguineo Joanni Atholiz comiti proxime defuncto 
« et ſuis prædeceſſoribus hæteditarie pertinerunt nunc in manibus noſtris per deceſſum dicti quond. Joannis Atholiæ comitis 
« et ſuorum prædeceſſorum abſque hærede vel heredibus maſculis nunc ſuperſtitibus legitime de eorum corpore procreatis 
« devenerint, &c.“ And then goes on, „ Nos tamen memoriæ repetentes et intelligentes valde perutile et expediens 
& nobis et ſucceſſoribus noſtris ac reipublicez noſtri regni fore ut dominus et familia dicti comitatus de Athole remaneat et 
cc continuetur et alius vir nobilis ejuſd. cognominis et ſanguinis eodem ſtatu et loco dignus eidem provideatur unde nos et 
« ſucceſſores noſtri nullo tempore affuturo cjuſd. honorabili et maxime egregio ſervitio nobis et ſueceſſoribus noſtris per 
« Atholiz pro tempore comites tam infra regnum noſtrum quam in exteris nationibus preſtito et impenſo deſtituamur. Ac 
« etiam certam cognitionem habentes chariſſimum naſtrum conſanguineum Joannem nunc dominum de Innermaith virum nobilem 
tc antiguiſſimæ familie et cognomints de Stewart et dictum quondam Atholiæ camitem et ſus prædeceſſores proxime ſanguine attingen= 
& tem et maxime idoneum hujuſmodi notabile et honorabile ſervitium nobis et ſuccefſoribus noſtris præſtandum et ſupplen- 
« dum.“ It then conveys the Land Eſtate of the Earldom, and laftly, the “ titulum nomen honorem gradum et ſtatum 
« comitis Atholiæ.“ Certified Extract of the Charter produced. 

This Peerage became extinct a ſecond Time in the Perſon of James Earl of Athole, the Son of the laſt mentioned Lord 
Innermeath. Charles I. therefore revived it in the Perſon of Jahn Earl of Tullibardin, who had married Dorothea, the eldeſt 
Daughter of Fobn Earl of Athole, in whom the ancient Male Line of Stewart Earl of Athole had failed. —Evidence, Royal 
Charter, 7th February 1629, Book 52. N. 89.— Certified Extracts of the Charter and Patent above-mentioned are 


produced. 
Lord GRAY. 


This is an ancient Pcerage, whereof the Limitations are not known. Patrick Lord Gray died in the Year 1541, leaving 
an Heir Male, his Nephew, Patrick Gray, and many Daughters. This Patrick ſucceeded in the Peerage to their Prejudice. 


Evidence, Crawfurd's Peerage, p. 181. 
2166 pul * Second Inflance in this Peerage. 


Andrew Lord Gray, who lived in the Beginning of the laſt — left a Daughter, and ſole Heir, married to Miliam 
Gray younger, of Pittendrum. But ſhe being a Female, could not take the Peerage ; and therefore King Charles I. revived it 
by a Patent to this William Gray, and the Heirs Male of the Marriage betwixt him and Ann Gray, the Daughter of Lord 
Andrei. Evidence, Patent, 8th January 1628, Book xxvi. N. 71. In which Charter, after an Account of the Services 
of the Family of Gray to their Country, there is theſe Words: © Nunc autem cum nobis conſtiterit memoratum Andream 
* nunc dominum ac baronem Gray deſtitutum filio maſculo hærede ex corpore ſuo procreato qui ei ſuccedat prediis et 
e dignitatibus ſuis et unicam habere filiam jam nubilem ſpei optime et nobili ex utriuſque parentis ſtemmate conſtiteritque 
© memoratum noſtrum conſanguineum Andream ejus patrem conſultis honoratiſſimis amicis ſuis omni cura incumbere 
&© et chari patris erga filiam unicam officio fungatur nec non hoc unice agere ut cognominis ſui quiſpiam filia procreatus 
* heredes et ſuccedat conſtiteritque hoc intuitu dictum Andream dominum Gray amicorum ſuorura conſilio deſponſaſſe 
e unicam illam filiam ſuam dominam Annam Gray viro ſui cognominis et ex ſua familia nubere Gulielmo Gray juniori 
* legitimo et primogenito fi io Guliclmi Gray de Pittendrum Balivi de municipis. The Charter proceeds to narrate the 
Manner in which this Peerage was transferred from Andrew Lord Gray, to his Son-in-law, in the following Words: — “ Ita 
etiam prefatus Gulielmus Gray junior * 1 hæredes maſculi poſt ejus obitum dignitate et honorum titulis fruantur 
* intereaque temporis indigitetum ipſe et deſignetur magiſter de Gray non aliter quam fi filius Andreæ domini Gray le- 
4 gitimus eſſet guodguid tribuere quum penes ipſum non efſet ſed in manu noſtra poſitum prefatus Andreas dominus Gray a nobis 
© ſupplex petiit modo ſubſcripto concedentur Quapropter nos ob predictas et multas alias rationes ex noſtra authoritate 
regia ex certa ſcientia proprio noſtro motu dedimus conceſſimus teneroque præſentium damus et concedimus præfato 
* Gulielmo Gray juniori ejuſque hæredibus maſculis (ut vocant) taliz durante vita dicti Andrez domini Gray ſtilum titu- 
* lum et dignitatem magiſtri de Gray ut ita deſignetur locatur ordinatur et honoratur durante vita dicti Andree domini 
* Gray poſtque ejus obitum dedimus et conceſſimus dicto Gulielmo Gray juniors hæredibus ejus maſculis taliæ ut dictum oft titu- 
* lum flilum honorem et dignitatem demini et baronis in parliamentis dicli regni noftri nunc ad prefatum dominum Gray 2 
8 c 


1 
”—_ * 


(%) A great Number of them were pointed out in the printed Caſe concerning the Earldom of Stair, given into the 
louſe of Peers 1748. . 


Preſumption 
7th, 


| Herries ; he died without Heirs Male, but leaving three Daughters, the eldeſt of whom was married to Sir John Maxwell, 


Charter, 1ſt February 1550, Book xxx. N. 497. © DileQis noſtris Joanni magiſtro de Maxwell, et Agneti Herres ſeniori 


of Albany, Regent, poſſeſſed of the great Family Eſtate, and Repreſentative of the F amily, could not have —_— to 


(: 00} 


7me, In the Courſe of 700 Years, the Deſcent of the Peerage in queſtion opened but once to a Female, 
viz. in the Caſe of Marjory, the Daughter of Alexander Maiter of Sutherland, Son of Jobn Eatl of Su- 


therland, 


—T_ 


PROOFS and AUTHORITIES. 


Et quz ipſe poſſidet ut perpetuo et omni tempore futuro deſignetur et indegitetur dominus Gray.” —Extra& Charter 
produced. 


Lord HALI BURTON. 


This is an ancient Peerage, of which the Limitations are not known. Some Time prior to the Year 1519, the Peerage 
was enjoyed by Patrick Lord Haliburton ; he died without Iſſue Male, but leaving ſeveral Daughters, the eldeſt was mar- 
ried to //illiam Maſter of Ruthven, eldeſt Son of Lord Ruthven ; but the Peerage extinguiſhed by the Death of her Father.— 
Evidence, 1m, Record of Parliament, 20th November 1459. In the Roll of which Parliament, Haliburton is marked, inter 
dominoes, 2do, Royal Charter, dated 3d September 1529, confirming a Charter granted per Janetam Haliburton ſenio— 
« rem filiam et unam hæredum quond. Patricii domini Ditleton et Haliburton cum conſenſu Willielmi magiſtri de 
« Rothven ſui ſponſi.” Book xxiii, N. 92.— Certified Extracts of the above Charter, and Roll of Parliament are produced. 


Lord HERRIES. 


This is a Peerage, of which the Limitations are not known; and was enjoyed before the Year 15 50, by William Lord 
ſecond Son to Robert Lord Maxwell, Upon the Death of Lord William, the Peerage became extinct.— Evidence, Royal 


« fliarum et uni trium hæredum quond. Willielmi domini Herres ſponſi dicti Joannis.“ 
pon the Extinction of this Peerage, the King revived it in the Perſon of this Sir Jahn Maxtuell. Evidence, Records of 
Parliament, 16th April 1567, Certified Extracts of the above Charters and Roll of Parliament are produced. 


STEWART, Earl of MURRAY. 


An ancient Peerage, of which the Limitations are unknown. Prior to the 1ſt of January 1580, the Regent, James 
Earl of Murray, enjoyed this Peerage ; he left two Daughters Heirs in his Eſtate, but by his Death the Peerage became 
extinct. Evidence Gift by James VI. of the Ward and Marriage of Elizabeth and Margaret Stewarts, lawful 
& Daughters and Heirs of the ſaid umquhill, (1. e. deceaſed) James Earl of Murray. Privy Seal Records, B. xlvii. F. 63.— 
A certified Extract of the above is produced. | 

This Peerage was afterwards revived by Creation, in the Perſon of James Stewart of Down.—Evidence, Ratification in 
Parliament, 5th June 1592. It proceeds upon a Narrative of the Services performed to the King and Kingdom, by the 
late James Lord Don, and his richt traiſt Couſing, 22 Erll of Murray, Lord Abirnethie, &c. Son and Air to the 
« ſald umquhill James Lord Down ; as alſo, for greit Luif, Favour and Affection quhilk his Majeſtie bearis to his richt 
« traiſt Couſing James now Erll of Murray, Sone and apparande Heir to the ſaid umquihill Erll of Murray, that laſt 
* deceflit.” And it ratifies “the Charter and Infeftment made be our Soverane Lords umquihill Father and Mother, 
<« to umquihill James Erll of Murray, Lord Abernethy, firſt Regent to our ſaid Soverane Lord, and Guidfir (Ci. e. Grnd- 
<6 father) to the ſaid James now Erll of Murray, umquihill Dame Annas Keith, his Spouſe, and to the ſaid umquihill 
« Erlls Heirs therein deſignit, of all and haill the Lands, Lordſhip, and Erledome of Murray, containing yairintill 
« all and ſundry the particular Lands, Milns, Multures, &c. as that ſamyn Charter, of the Date of the firſt Day of 
« Funij, the Zier of God 1566 Zeris, likwys at mair length proportis.” Records of Parliament, Book xviii. Fol. 74.— 
Certified Extract of the above is produced,” 


* 


Second Inflance in MURRAY. N 


The Limitations of this Peerage are unknown. James Lord Down, Son and apparent Heir of Alexander Earl of 
Murray, died ſome Time prior to the Year 1702, without Iſſue Male, but leaving Daughters. The Heir Male of the Family, 
Lord Down's Brother, ſucceeded to the Peerage, to the Excluſion of his Nieces.— Evidence, 1mo, Retour, 16th April 
1902. The Jury return, © Quod quondam Alexander Fraſer de Streichen pater Jacobi Fraſer nunc de Strichen procreat 
« inter illum et dominam Emiliam Stewart ejus ſponſam que fuit filia legittima natu ſecunda quondam Jacobi domini Down procreat 
& inter illum et dominam Catharinam Talmaſh ejus ſponſam.” Record of Retours in Chancery, Book xlix. Fol. 379. 246, Re- 
tour, 6th June 1710. The Jury return, © Quod quondam Jacobus comes de Murray proavus Caroli nunc comitis de 
« Murray latoris præſentium obiit ad fidem et pacem nuperi Caroli primi regis et quod dictus Carolus nunc comes de Murray 
& oft legittimus et propinguor heres maſculus difti guondam Facobi comitis de Murray,” —Record of Retours, Book liii. Fol. 452. 

fed Extracts of the above Retours are produced. 


EARL of STRATHERN. 


An ancient Peerage, of which the Limitations are unknown. David Earl of Strathern lived about the Middle of 
the 14th Century; he died without Iſſue Male, leaving a Daughter, Euphame, married to Sir Patrick Graham ; the 
Land Eftate of the Earldom ſtood limited heredibus ſuis, that is to ſay, to Heirs Male, and failing them to return to the 
Crown. The Peerage muſt have become extin& upon Earl David's Death ; but his Daughter being Niece to the Duke 


procure a Renewal of the extinct Peerage to her Huſband ; and accordingly he and his Son Afaliſe appear to have 
been Earls of Strathern. But when James I. returned from England, and underſtood that the Family Eſtate, which 

the Limitation in the Inveſtitures ought to have returned to the Crown, was in the Hands of Maliſe, whoſe Mother 
had no Right to it, he took the Eſtate from Maliſe ; but afterwards, to make him Reparation, beſtowed upon him the 
Earldom of Monteith, and created him Earl of Monteith, and gave the Eſtate and Peerage of Strathern to the Earl of Athele ; 
the latter, probably with the Conſent of Earl Maliſe,—Evidence, Imo, Royal Charter, Robert II. Roll 4th, N. 4- 
19th June, Anno Regni Primo; in which are theſe Words: Sciatis quod conceſſimus David ſeneſcallo militi comiti de 
« Stratherne filio noſtro cariflimo comitatum de Stratherne cum pertinen. tenend. et habend. ſibi et hæredibus ſuis in omnibus 
e & per omnia juxta formam & tenorem carte ſibi exinde confecta cum additione ſubſcripta.” 24, Buchanan, Lib. 10. 
Cap. 48. © Interea Meliſſus Gramus (quem diximus obſidem. Anglis datum) a rege dum in publicum patrimonium diligen- 
« tius inquirit, Iernia eft ſpoliatus, quod eam comperiſſet avo ejus materno ea lege datam, ut deficiente ſtirpe maſcula ad 
«<< regem rediret; feudumque eſſet maſculinum, ut interpretes juris nunc loquuntur.“ tio, Royal Charter, Book lite 
N. 48; in which mention is made © Walteri Palatini de Strathern Atholiz et Cathaniz comitis.” 410, Records of Council, 
et 24th January 1502. The Decree bears, That Evidence was produced to prove, © That Alexander Earl of Monteith had 
« granted, that Maliſe Earl of Monteith had nouther Property nor Superiority till the Landis and Erledome of Strathern. 
Sto, Retour, Book x. Fol. 364. The Jury return, © Quod quondam David comes de Stratherne abavus attavi nobilis 
& comitis Willielmi nunc comitis de Monteith præſidis concilii S. D. N. regis latoris præſentium obiit ad fidem et pacem 
.« $. D. N. regis pro tempore exiſten, et quod diftus Willielmus nunc comes de Monteith eſt legittimus et propinquior 
« hæres ejuſdem quondam Davidis comitis de Stratherne,” Certified Extracts from the Records of the above Deeds are 


produced, 
| EAR 
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therlcr:d, the Grandfather of Elizabeth, Adam Gordon's Wiſe; (for the pretended Inſtance of Elizabeth, wal 
none, ſhe having a Brother, Alexander, living at the Time of her Brother Earl Jobn's Death) and in this 
lingle Inſtance Earl John, Elizabeth's Father, took the Peerage, in Excluſion of his Niece Marjory. 


800, If the Inveſtitures of the Family Eſtate can afford a Preſumption, they ſtand againſt Lady Eliza- 
beth's Claim; for during the firlt Period of the Peerage, viz. from its Origin until iis new Root in Adam 
Cerdon, they are all to Heirs Male. During the ſecond Period, viz. that which ſucceeded the Creation 
of Adam Gordon down to 1506, the ſame Limitations in the Inveſtitures continue; for in 1 5:9, the Grant 
of the Sheriffſhip of Javerneſs is to Heirs Male expreſsly; and the Regility granted by King David Il. ſunk 
only becauſe it could not, under a Limitation beredibus inter ipjos, go to Heirs Female. In 1601, 
John Earl of Sutherland, probably with a View of obviating any poſſible Diſpute from the Alteration made 
in the Limitations of his Eſtate by the Charters 1540 and 1580, reſigned it into the King's Hands, and 
got a new Grant to Heirs Male, under the definite Term heredes maſcul,. In this Inveſtiture Heirs Female 
are not even called in the laſt Termination, though it is proved the Grantee had Daughters living at the 
Time. The Charters 1631 and 1662 are likewiſe to Heirs Male ; and by that in 1081 Earl George ſettles 
his Eſtate upon the Heirs Male of his own Body, failing thoſe of his eldeſt Son, to the Prejudice of 
his Son's Daughter: But the Contract 1705 and Charter 1706 ſhew more clearly than any of the fore- 
going, that the Earls of Sutherland knew their Peerage had been originally granted, and muſt deſcend to 
Heirs Male, ſeeing Jobn Earl of Sutherland attempted, though without Succels, to reſign it, in prd-r to let in 
Heirs Female. And it appears from the laſt Earl of Suther/and's Marriage Contract, in 1761, that he ens 
tertained the ſame Sentiments as the former Earls upon this Point. For failing Iſſue of his own Body he 
ſettles his Eſtate upon his Heirs ſucceeding him in the Title and Dignity of Earl of Sutherland, thereoy 
expreſſing a ſtrong Doubt of his female Heir at Law's being that Perſon, 


ono, The Situation of Elizabeth Sutherland's Brothers, her own, Adam Gerdon's, the Duke of A!bany's, 
and that of the Nation, with the Advantages which Adam made of all theſe, favoured his àttempt tio get 
the Peerage into his own Perſon, —The direct Evidence proves he ſucceeded ; in re tom anbigua; it exhibits an 
irreſiſtible Concatenation of Proof. For how is it poſlible to believe that Hiſtory would repreſent him os 
Earl of Sutherland ? That the Council, every Member of which, who was a Nobleman, hed an Intereſt in 
oppoſing his Seat, as ſuch would allow him to fir? That the Officers of the Exchequer, Chancery, and Privy 
Seal, would declare him ſuch ? That Juries, upon Oath, would return him? That the Council, as a Court of 
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PROOFS and AUTHORITIES. 
EARL of ANGUS. 


This is an ancient Peerage, the Limitation of which is unknown. It failed with Thomas Erle of Angus, ſome Time 
ior to the 1379. He left two Daughters Heirs in his Eſtate. Margaret the eldeſt, was firſt married to Thomas Earl of 
far, and afterwards to William Earl of Douglas. In a Royal Charter of Robert II. dated in 1379, publiſhed in 
je late Competition between the Duke of Hamiltan and Mr. Douglas of D:uglas, for the ancient Eſtate of Angus, 
fore the Court of Seſſion in Scotland ; Margaret is mentioned as Counteſs of Mar (not of Angus); ſoon afterwards this 
erage has been renewed in the Perſbn of Earl William, the Huſband of the ſaid Margaret; for there is a Royal Charter, 
bliſhed in Anderſon's Deplomata, dated in the Year 1390, in which Margaret has the Title of Counteſs of Angus and 
far ; the firſt of which Deſignations ſhe took as the Wife of the Earl of Douglas, who, it is highly probable, would be 
zated Earl of Angus, to himſelf and the Heirs Male of the Marriage, when he married the Heireſs of the Eſtate. In 
98, William Earl of Dorglas being then dead, George Douglas his 1 by Counteſs Margaret, in a Royal Charter of 
ng Robert III. alſo publiſhed in the Competition betwixt the Duke of Hamilton and Mr. Douglas, appears to have 
ceeded to his Father in the Peerage of Angus, being therein deſigned Earl of Angus. Yet at this Time his Mother, 
punteſs Margaret, was alive, as appears by an Indenture dated in 1410, mentioned in the Papers printed in the Suit for the 
erage of Lovat, as in the Poſſeſſion of the Marquis of Tweedale.—Evidence, I, Charter, by Robert II. gth April 
7% Dilectæ conſanguineæ noſtræ Margaritz ſeneſcal comitiſſæ de Marr, filiæ ſeniori et unicz hzredi quondam Thomæ 
ſeneſcal comitis Anguſiz.” Appendix for Mr. Douglas, N. 2. P. 32. ade, Anderſon's Deplomata, N. 57. Royal 
larter, Robert II. 1oth April 1390, confirming a Grant made by“ Margareta comitiſla de Angus et de Marr 
Alexandro de Hamilton militi.” 3/2, Royal Charter, by Rzbert III. dated in 1398, confirming a Grant, *Dilecto 
et fideli filio noſtro Georgio de Douglas comiti de Angus.” —Appendix for Mr. D:ug/as, N. 2. P. 35. 4to, Lovat Papers, 
ditional Condeſcendence for Symon Lord Lovat, January 1730. There is allo a Deed in the Cartulary of Coldingbame, 
ted 4th January 1415, by which Margaret Counteſs of Angus appears to be then alive, and in which ſhe is deſigned 
Margareta comitiſſa de Angus et de Marr.” But the Claimant Sir Robert has only a Copy of this Deed, not having 
d acceſs to the Original. 


94 


Second Inſtance in ANGUS. 


Archibald Earl of Angus, died without Iſſue Male, leaving a Daughter, Lady Margaret Douglas; yet he was ſucceeded in 
his Peerege, not by his Daughter, but an Heir Male of the Family of Angus. Evidence, Im, Sandford's Genealogical 
Hiſtory of the Kings of England, Book vi. Chap. 5. P. 523 and 525. where Margaret Douglas is deſigned Daughter and 
ſole Heir of Archibald Earl of Angus, by Margaret Queen of Scots, his Wife, and ſhe herſelf is called Wife to 4/atthew Earl 
of Lennox, Niece to King Henry VIII. and Grandmother to King James I. of England, and is ſaid to have been born Anno 
1516. 24%, Contract betwixt the Earl and Counteſs of Lennox, and Lord Darnly their Son, with Conſent of Queen Mary 
on the one Part, and the Earls of Angus and Morton on the other Part, Anno 1565, The Contract deſcribes the Parties 
in theſe Words: © Traiſt Friends after oure heartlie Commendatione, foraſmuchas there is an Contract and Appointment 
« paſt and ſubſcryvit be Us, Margaret Counteſs of Lennox, the only lawſull Dochter and Heyre of umquhil Archibald 
& Erle of Augus, &c. gottin betwixt him and umquhil Margaret Quene of Scottis, our maiſt deir Mother of guid Memorie, 
Mathe Erle of Lennox, her Spouſe, and umquhil Harie, be the Grace of God, King of Scottis, our Son on the ane 
« Part, and Archibald now Erle of Angus oure Couſing, Air of Tallie of our ſaid umquhil Fader, with Advyſe of James Erle of 
% Maortoun, Lord of Dalkeith, his Tutor, on that uther Part.” Appendix iſt for Mr. Douglas, P. iſt. 3tio, Ratiſication in 
Parliament, dated 19th April 1567, to Archibald Earl of Angus, in which he is called by Queen Mary, Conſanguineus 
« noſter Archibaldus aune comes Anguſiz dominus Douglas,” and is ſaid to be Legittimus et propinquior heres 
« maſculus et talliæ præfati quond. Jacobi magiſtri Anguiſiz filii fratris avi ſui.” Parliament Records, Book xiii, Fol, 34.— 
Certified Extract of the above Ratification is produced, and Copies of the printed Papers above-mentioned. 


INSTANCE THIRD, 


A-hibald Earl of Angus, who died in 1588, is ſaid to have left two Siſters ; yet there is Evidence that the Peerage went 
to a remote Heir Male, Sir William Douglas of Glenbervy.— Evidence, Books of Seffion, 11th February 1590, in which is 
regiſtered an Acquittance by King James VI. of Scotland, to William Earl of Angus, whom the King deſigns, © Our 
« richt traiſt Gouling Milliam, now Earl of Angus, Lord Douglas and Abernethie, &c. and yan (i. e. then) of Glenbervie on the 
* uyir (i. c. other) Part,” Dated the 7th of March 1 588, 


F | Juſtice, 


Reafon II. 


Ob ection I, 


the Peerage fell to her. The preſent Inveſtitures of the Eſtate are to Hcirs of Entail, and as theſe direc 


|; ANSWE R. 


ſtands firm, independent of any ſuch Inquiry, and cannot be affected by the conjectural Argument, and 


the Antiquity of any particular Form of creating Peers in Scotland, ſo as to ſhew that one Form was more 
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Juſtice, in a judicial Proceeding, wherein he and his Wife's Brother, Alexander, had an Intereſt, way 
name the one Earl of Sutherland, and the other Sanders (i. e. Alexander); and that in all Law Deeds M 
would treat him as Earl of Sutherland, if he was not truly ſuch ? The tenth Part of this Evidence was he 
good in the Peerage of Caſſills, to prove the Creation of the Earl of Cafills, at the very ſame Period. —T' 
direct Evidence is ſupported by the preſumptive : For of the Parties who had any Connection with the Peera: 
upon Earl Jobn's Death, in the Year 1514, Elizabeth could not claim it, becauſe her Brother Alexander w. 
alive; or, though he had been dead, becaule the Law of the Land, the Inveſtitures of the Eſtate, the E; 
tinction of the Regality, upon the Extinction of the Heirs Male of the Marriage of thoſe to whom 
was granted, and the Example of her Father, who took the Peerage in Excluſion of his Niece Marjcr 
the Heir Female, ſhowed that the Limitation of the Peerage was to Males; and fbe did not atten i! 
For in her Service to her Brother, on relative Deeds, ſhe aſſumed and got only the Title of Elizabeth $4 
therland, but not that of Counteſs. — Alexander never claimed the Peerage, becauſe either he, or his Brothet 
had conſented to its being transferred to Adam, or becauſe it had been forfeited, or upon ſome other Ac 
count, which poſt tantum temporis, and the Poſſeſſion of Centuries, it is not incumbent upon the Claima: 
to point out.— No Heir Male appeared, if any ſuch did really exiſt — Adam Gorden could not take by D 
ſcent ; but it is certain he took, and therefore he mult have taken by Creation. | 


Many Facts concur to prove the Creation of Adam Gordon; and the whole is fortified by this ſtrong Circum 
ſtance, that his Grandſon and great Grandſon were ſerved Heirs to him as Earl of Sutherland. They ſurel 
well knew under what Character to deſcribe him, and had no Intereſt to deſcribe him in a different one fron 

that he had Right to, ſeeing it was more advantageous to them to aver, the one that his Grandmother ; thi 
other, that his great Grandmother, had the Peerage, than to aver that Earl Adam had it, becauſe in the one Vie 
they were Heirs to an ancient Peerage; in the other, they were Heirs only to a modern one. This ſhews th 
Senſe of the Sutherland Family with regard to Earl Adam's Right to the Peerage; and the Claimant has alſo th 
Authority of a Judgment of the ſupreme Court of Law in Scotland, in Aid of the Propoſition he has under 
taken to maintain. The Court, in 1706, after a painful Inquiry, and having ſeen all the Evidence the Ear 
of Sutherland could collect, to prove the Peerage in E izabeth, found there was no Ground to ſupport tha 


Concluſion. 
. 


The Principle wherein the Claimant founds himſelf is ſupported by clear Authorities, being that whic! 
governed the folemn Determinations in the two Caſes of the Earl of Caſſills and Lord Bothwick, the ſame whic 
had before regulated thoſe of the Court of Seſſion in the Caſe of Lord Lovat, and in the Queſtion about Pre 
cedency between the Earls of Crawfurd and Sutherland in this Peerage, and that which directed the Lawyer 
of the Crown in the Caſe of an Heir Male of the Family of Mordington, who was indited for High Treaſo 
at Carliſle in the Year 1746, and pleaded Privilege of Peerage. 


OBFECTION I. 


Anciently all Peerages were territorial ; or, in other Words, the Peerage was only an Appanage of the 
Land. The Title of Honour was underſtood to be ſo inſeparably connected with the Territory, tha 
when diveſted of the Eſtate of the Earldom, the Party ceaſed to enjoy the Dignity, of which there are two 
Examples, viz. the Earldom of Wigton, and the Dukedom of Roſs. The only Method of conferring Peerage 
in Scotland originally, was by erecting certain Lands into an Earldom, and inveſting the Grantee in theſe 
Lands. The Charter in the Year 1312, by King Robert I. to his Nephew Thomas Randulph, proves this 
The Erection of the Lands into a Dominium, created the Title of the Peer. The Limitation in the Inve 
titure of the Land Eſtate therefore determines that of the Peerage. Upon this Principle the ten Peerage 
of Lorn, Yeſter, Boyd, Roſs, Fleeming, Glencairn, Errol, Home, Douglas, and Crawfurd, went to Heir 
Male, to the Prejudice of Heirs Female; as in all theſe Caſes the Inveſticures of the Eſtate were to col 
lateral Heirs Male, at the Time the laſt Peer died, without Iſſue Male of his Body. The Charter 1455 te 
Earl John, Elizabeth's Grandfather, was to him et hæredibus ſuis, which extended the Deſcent of both Eitar 
and Peerage to Heirs General; her Brother, Earl John, ſerved himſelf Heir on this Footing ; ſhe herſelf di- 
the ſame; the Inveſtitures of the Eſtate therefore were to her when the Pecrraze opened, and conſequent! 


the Limitation of the Peerage, it muſt go to Lady Elizabeth, the Heir of Entail. 


- 


It is impoſſible to aſcertain with Preciſion the various Forms uſed in creating Peers in Scotland in ancie 

mer does the Claimant think himſelf under a Neceſſity of inveſtigating that Point, —His Ground 

Precedents ſtill more uncertain, referred to in Lady Elizabeth's Caſe. He will not, however, totally over- 
look them, but endeavour to prove that they by no Means conclude in Lady Elizabeth's Favour. 

The public Records of Scotland go no higher up than the Beginning of the 14th Century; there are many 
Chaſms in them, and vaſt Numbers of Charters not contained in the Records. From the Evidence of thoſe 
that remain, there is no Room to conclude that a ſimple Etection of a Land Eſtate, without ſpecial Words 
of Creation, could make a Man a Peer; neither is there any Thing whence to determine with Preciſion, 


ancient than another. The Creation of Peers by Iuveſtiture in Parliament, appears to be as ancient as the 
Records of Parliament now extant (7), and the Mode of Creation by Patent may be as ancient, either as that 


—— 1 


PROOFS and AUTHORITIES. 


(1) Record of Parliament, Book ii. Fol. 57. Certified Extract of the Creation of Lord Hume, produced, dated 8th 
April 147 3.—Records of Parliament, Book iii. Fol. 17. Anno 1476. Creation of the Lord of the Iles, Certified Extract 
roduced.—Records of Parliament, Book iv. Fol. 93: 17th October 1488.— Creation of the Earl of Bothwell, a certified 
Extra of which is produced. Patent, dated 21ſt Zuly 1637, Book xxxv. N. 354. Sciatis quia nos compertum 


e 


« habentes quod quondam noſter illuſtriſſimus attavus Jacobus tertius Dei gratia rex Scotorum perennis memoriæ per ſuzs 
6 literas patentes ſub ſuo magno ſigillo de data apud Edinburgum vigeſimo octavo die menſis Maii anno domini milleſimo 
« quadringenteſimo octuageſimo octavo expeditas pro cauſis inibi ſpecificat. dedit et contulit in quond. Alexandrum 
c comitem de Glencairn dominum Kilmairs predeceſſorem predilecti noſtri conſanguinei Willielmi nunc comitis de 
« Glencairn domini Kilmairs titulum honorem et dignitatem comitis de Glencairn domini Kilmairs omni tempore 
« a futuro nuncupand, prout dict. literz patentes de data predict. latius proportant.“ — Certified Extract of the above 


produced, 


by 


| 9 
py Charter of Creation or Inveſtiture in Parliament, for the Ratification of the Patent of Clenucairn, in tlic 
Year 1637, proves that that Peerage had been created by Patent as far back as the Year 1488. One of the 
molt ancient Charters of Lands now on record, containing a Creation of a Peerage, is in the Rolls of Kebert J. 
T hat Prince created his Brother Edward Bruce, Earl of Carrick, and gives him the Eftate of the Earldom, 
cognomine juri et dignitati comitis (m). Theſe Words of Creation would have been nugatory and ſuperfiuous ; 
if the bare Poſſe ion of the Eſtate by virtue of the Grant would have made Edward a Peer. There is another 
Inſtance of the ſame Sort in the Creation of the Earl of 77jgton by King David Il. only in this lait the Lands 
had not before been called an Earldom (7). If the Evidence of the Records therefore were to determine this 
Point, Peerages of all Sorts are mere perſonal Grants, without any Relation to Lands whatever, 


Lady Elizabetb owns, That Earls were known in Scotland as early as the Reign"of Malcolm III. But it is 
certain that fifty Years before that Reign, viz. in the Reign of Malcolm II. there was a Chancery in Scot- 
land, with all proper Officers and Forms (o), whence all the King's Grants iflued in writing; and theſe Writ- 
tings conſtantly deſcribe the Limitations of the Grant. The Grants of Peerages, whether contained in a 
Charter or a Patent, or made good by Inveſtiture in Parliament, were all vouched by written Inſtrument ; 
and were, ſo far as it is poſſible to trace them, perſonal Grants, not territorial Conſequences ; and therefore 
the Succeſſion to them was regulated, not by the common Laws of Deſcent in Lands, but by the Rule 
preſcribed in the Grant, which trom the Nature of Earldoms, both as Fiefs and as oreat Offices, were 
limited to Heirs Male. But if true, that there ever was a Period when Peerages were merely territorial, a 
Thing utterly incapable of Proof, the Appendage of the Dignity to the Land muſt have ccaſed the Moment 
that Proprietors of Land could alien during Life, or by Will after Death, or were iubject to the Exccu- 
tion of their Lands for Debt: For ſuppoſe the Proprietor had given away, or ſold off, or bequeathed by 
Will, his Earldom to twenty different Grantees, Purchaſers or Legatees, To which of theſe twenty would 
the Peerage go that was attached to the Territory of the Earldom (*) ? 


be Kids LoiiheDukedom of Reis, are altogether miſtaken 
by Lady Elizabeth, as may be ſeen from the Note ſubjoined, where the Evidence ſtated proves, that the 
Sale of the Eſtate of Wigton to Archibald Douglas of Galloway, by Malcolm Fleming, deſigned in the Decd of 
Sale, alias Comes de Wigton, did not diveſt Fleming of the Peerage ; and ſhews further, that Archibald Douglas 


_— 


2s hs, 


PROOFS and AUTHORITIES: 
(n) Royal Charter, Roll i. N. 45; the 45th Charter in Number on Record, Certified Extract is produced. 
() Craufurd's Peerage, p. 493, in which the Charter of Creation is tranſlated ad longum. 


(% Vide Leges Mal. II. where this appears as clear as the Sun. One of the Lady Elizabeth's Tutors has lately publiſhed 
ſome ingenious Writings, to prove that theſe Laws of Malcolm II. are a Forgery, or at leaſt wrote at a later Period; 
by the ſame Mode of artificial Argument, the Claimant could prove that Magna Charta was a Forgery, or compoſed 
ſome Centuries after its Date. The Claimant hopes, and does not doubt of his Cauſe being judged by thoſe Laws, 


which the Lawyers, the Judges, the Parliaments, and the People of Scotland, have held to be authentic above Seven 
Centuries. | 


(*) The Limitation in the major Part of the Settlements of the Eſtate of Sutherland, as that of the Eſtates of moſt of the 


other Peers of Scot/and, is in the laſt Termination to Aſſigns. The Inveſtitures 1547, 1580, 1662 and 1681, are all to 
Aſſigns in the laſt Termination, 


% Earlof WIGTON, 


The Lady Elizabeth's Propoſition, with regard to the Earldom of IVigton, is, That Thomas Fleming, Earl of 7 igton, 
fold the Eſtate of Migton, to Archibald Doug/as, Knight of Galloway 3 and that immediately thereupon, Archibald became 
Earl of Migton, which ſhe attempts to prove by three Charters, in the 1371, 1375, and 1422, quoted in her Caſe, Page 
$th, Note Letter 8. 


ANSWE R. 


Tt is much more probable, that Thomas Fleming, Earl of Migton, loſt the Peerage by Forfeiture, or by Reſignation into the 
King's Hands, ad perpetuum remanentiam, than that he was diveſted of it by Safe, and Archibald Douglas, Laird of Gal/oway, 
created a Peer by the Act of a private Man, conveying to him a Land Eſtate ; a Sort of Creation unknown ia the Law, 
and derogatory to the Honour of the Crown. | 

In the Charter confirming the Conveyance, of Date 7th Odleber, Anno * Roberti II. (i. e. 1372) the King calls 

- Thomas Fleming, Thome Fleming, alias comes de MWigton. In the Grant confirmed, it is true Fleming is called Earl of 
MWigton; but this is = a private Deed, and People forfeited are warranted by Cuſtom, even at this Day, either to uſe or 
drop the Appellation of Earl, as they ſee fit. That Themas Fleming, Earl of Wigton, had been forfeited is proved by a Charter, 
dated in 1372; by which it appears, he, as Laird of Fullwocd, had impignorated the Lands of Lenzie, Part of the Family 
Eſtate of Wigton, to Sir Themas Boyd, who conveyed his Right of Impignoration to Malcom Fleming of Biggar. This 
appears from a Charter, dated 2oth June 1374. ; 

It appears from another Charter, dated the 18th April 1379, That Rolert Erſkine, who had got a Right to the Eſtate of 
Lenzie, (probably as the King's Donator to the Forfeiture of Thomas Fleming) conveyed a Part of thoſe Lands to Patrick 
Fleming, Son of Malcolm Fleming of Biggar, getting from him in Exchange the Lands of Dalnotter. In the Charter, upon 
the Exchange there is the following Clauſe, which affords' ſtrong Evidence of Thomas Earl of Wigton's Forfeiture : Et fi 
« contingat quod heredes antiqui barronie de Leygneh per tractatum pacis reformande inter regem Anglie & Scotie 
& predictam batoniam de Leygnech tanquam hereditatem ſuam recuperaverint.“ | 

2do, Archibald, Laird of — never enjoyed the Peerage of Migton; it paſſed to quite a different Petſon, and muſt 
neceſſarily have done ſo, in conſequence either of a Reſignation, or of a new Grant, after the Forfeiture of the Family of 
Fleming. For, in a Deed in Rymer's Federa, Tom. vii. P. 175, he is named immediately after the Earl of Dougias. The 
Words of the Deed are, Willielmum comitem Douglas et de Marr, Archibaldum Douglas dominum de Gallway. This Deed is 
dated in 1377 ; and by a Charter, dated 21ſt of September 1 384, to the Son of this Archibald, he is deſigned, William de Dou- 
glas, Knight and Son domini Archibaldi de Douglas militis domini Galwidie conſanguinei noſtri, : : 

Archibald Douglas, the Grantee in the above-mentioned Charter, cannot be the ſame Perſon who is mentioned in the 
Charter 1422, (quoted by the Lady Elizabeth) as Earl of Wigton, for the former Archibald is called by King Robert I. 
Archibaldus de Douglas miles conſanguineus nofter ; whereas the Archibald Douglas Earl of Wigton is deſcribed in the Charter 
dated 8th January 1429, by King James I. to be Nepos or Nephew to that King, and conſequently Great Grand- 
ſon to Robert II. who would therefore, in the Charter, in the 1372, have given him that Deſignation, and not that 
of conſanguineus naſer.— Evidence, 1me, Royal Charter, Robert II. Roll iii. N. 5. 7th of Ofober, Regni 2do, 1372, to Archibald 
Douglas, Laird of Galloway. 24s, Royal Charter, Roll. ii. N. 50. to Thomas Boyd, confirming a Charter, dated 1372. 
io, Royal Charter, Robert II. Roll ii, N. 64. confirming a Charter to Patrick Fleming of Biggar, dated 18th 4/71! 1379. 
4to, Royal Charter, Robert II. Roll viii. N. 20. dated 21ſt September, 14 Regni, 1384. Sto, Royal Charter, by James I. 

Wl Book iii. N. 57. Sch January 1429.—Certified Extracts of the foregoing Charters are produced, 


Was 


( 24 ) 


was never Earl of Wigton. The Duke of Roſs (r) was created by Inveſtiture in Parliament, And it was only 
an Eſtate that was granted to Ranulph Earl of Murray (s), who before the Date of that Grant has been 
created Earl of Murray either by Inveſtiture in Parliament, by Patent, or in ſome other Form, according 


to the Mode of the Times in which he lived. 


In every Charter of Erection whereby a Peerage is created, there is a perſonal Creation: The Charter does 
two Things; it creates a Man a Peer, and erects his Eſtate into a Comitatus or Dominium, Ranulph Earl 


of Murray therefore was not created a Peer by the Charter referred to by the Lady Elizabeth. 


The Connection betwixt the Comitatus or Dominium and the Peerage, is ſo inſignificant, that a Variety of 
Inſtances can be ſhewn where the Dominium itſelf is conveyed, and yet the Peerage does not follow the 
Grant (q). Lady Elizabeth's Doctrine upon this Head would create a Number of Peerages which never 


were 


8 
— 


— 


PROOFS and AUTHORITIES. 


(r) Dukedm of ROSS. 


The Lady Elizabeth's Propoſition with regard to the Dukedom of Roſs is, That the Duke having reſigned his Eſtate inte 
the King's Hands, ad perpetuam remanentiam, reſerved a Part of the Lands in order to preſerve the Peerage, 


ANSWER. 


This Peerage was created by Inveſtiture in Parliament, and certainly was not Territorial ; the Record of Parliament is 
in the following Words: Parliamentum predict. continuatim fuit quotidie uſque ad preſentem diem viz. 29num die 
« di, menſis Januarii anni preſcripti 1487mi Et eod. die dominus rex creavit filium ſuum Jacobum Tecunto genitu 
« ducem Roſſie marchionem de Ormond comitem de Edirdale alias nuncupat Ardmanach dominum de Brechin et Navar 
c &c. et conceſſit ſibĩ terras dominiorum prædict. cum pertinen. cum tenen. tenan. & libere tenen. ſervitiis & r 

* aljis pertinen. ſecundum tenorem cartarum & evidentiarum fibi deſuper prius confectarum et nunc etiam conficiendarum” 
The Peerage of Lord Hay of Yefter, and others, were created the ſame Day with this of the Dukedom of Rof5,—Parliament 
Records, Book iv. Fol. 80.—Certified Extract produced, 4 

The Duke of Reſi muſt neceſſarily have been a Peer, and Duke of Reſ, the Inſtant the King declared him ſuch in thi 
foregoing Record, and could not have been Duke before he was ſo declared; nor ceaſed to have been ſuch, until his Riche 
in the Eſtate was completed. | . 

The Argument, therefore, drawn from the Duke's reſerving the Mounts in his three Eſtates, to prove that he could not 
without doing ſo reſerve his three Peerages, falls to the Ground. At this Day, it is very common in Scotland, when 1 
Man ſells a Family Eftate, to reſerve a Piece of old Wall, to preſerve the Remembrance of his Antiquity, and indulg 
his Vanity. Legal Argument cannot be raiſed upon ſuch Foundations, MN 


: (s) RANULPH Earl r MURRAY. 


The Propoſition Lady Elizabeth maintains upon the Charter to Ranulph Earl of Murray, (tranſcribed in the Cartular 
of Murray) is, that Ranulph was not an Earl before the Date of that Charter, for in the beginning thereof he is {tiled miles 
but that immediately after the Clauſe which declares that the Lands ſhall be held © in libero comitatu,” Thomas Randulph i 
ſtiled Comes. M 

ANSTWER. 


The Reaſoning is childiſh, Ranulph's being ſtiled Miles in the Beginning of the Charter is no Proof that he was not a 
Earl. Miles was then and long after a _ which even Kings obtained, vide Robertſon's Hiſtory of Charles V. Vol. i 
p- 70. There are many Inſtances in the Records of Scotland, of Peers who had the Title of miles adjected to that of Earl 

ere is one mentioned in this Caſe, in the Note (i). Page 20. Inſtance Strathern, in a Charter to David Earl of $trathern 
There is the ſtrongeſt Reaſon to preſume, in this particular Caſe of the Earl of Murray, That in tranſcribing the Chartet 
into the Cartulary, the Writer has inadver:ently omitted Earl Ranulph's Deſignation in the firſt Part of the Charter, Whe 
he is firſt deſigned comes, it is by an Expreſſion which refers to a former Part of the Charter where he has been deſigned 
Earl; for he is characteriſed by the words dictus comes, Words plainly referring to the Name Earl, which had former 
been given him in the Charter. It hath _— been obſerved, that Peerages were originally of the Nature of Offices 
and were perſonal Grants flowing immediately from the Act of the Sovereign, In whatever Manner he was created, whe 
ther by Inveſtiture in Parliament, or by a Patent in a Charter of Lands, the Inſtant the King declared him to be a Peer 
he thenceforth became ſuch, Moſt commonly the Eſtate of the Peer was erected about the ſame Time, he was created 
into a Comitatus or Dominium, denominated after the Peerage ; but that Etection was the Buſineſs of Chancery, and no 
of the King or Parliament.—The very Term difus comes is delicuRtive of Lady Elizabeth's territorial Principle, That the 
Inveſtiture in the Eftate gave the Peerage. Ranulph, by this Charter, not having been ſeaſed in the Earldom, ought not t 
have been called Earl in the Charter. The Creations of Edward Bruce, Earl of Carrick, and Malcolm Fleming, Earl o 
Wiegton above-mentioned, Creations about the ſame Period, confirm this Hypotheſis. An authenticated Copy is produced 
of the Charter contained in the Cartulary, Advocates Library, A. i. 40. Fol. 91 & 92. 


% By Charter, Book xxxv. N. 398. dated 5th June 1581, James VI. grants the Earldom of Merton, to John Lor 
| Maxwell, ** Omnes et ſingulas terras, comitatum, et regalitatem, de Morton,” Yet he is not thereby made a Peer, fo 
on the contrary, on the 29th of Oclober 1581, he got a Patent from the Crown, creating him Earl of A7rton.—Evidence 
Patent to Robert Lord Maxwell, creating him Lord NVithiſdail, dated 29th Auguſt 1620, Which proves this laſt Fa 
Book xlix. N. 290.—Certified Copy produced. , 

On the 22d April 1581, James VI. grants the Earldom of Arran, to Captain James Stewart, „ Totum et integrut 
&« comitatum Arraniæ. —Evidence, Royal Charter, Book xxxv. N. 364. dated 22d April 1581.—Certified Copy pre 
duced, Yet he is not thereby Earl of Arran: For, on the 8th of October 1581, the King gives him a Patent, creating hi 
Earl. Evidence, Patent, Book xxxv. N. 454. dated 28th Oclober, 1581.—Certified Copy produced. \ 

In Page 32. Note 5. it is ſhewn, that Robert Bruce the Father was Earl of Carrick in the Years 1293, 1294 and 129 
and yet, at the firſt of theſe Periods, the Comitatus went from him to his Son upon his the Father's Reſignation.—E 
dence, Rymer, Vol. ii. p. 614. 
It was proved Page 24. Note p. in this Caſe, That Thomas Fleeming, Earl of J/igton, ſold the Comitatus of Migton, in t 

Year 1371, to Archibald Douglas, and yet Archibald did not thereby become a Peer. 

On the 8th Zune 1362, Darid II. gave an _ Grant of the Comitatus of Fife, to Thomas Biſſet.— Evidence, Cha 
of that Date, ** Dilecto et fideli noſtro Thome Biſet militi totum comitatum noſtrum de Fife.” —Evidence, Royal Char 
Book i. N. 62. dated 8th June, Anno Regni David 34. Certified Extract produced. Thomas Biſſet and bis Wiſe ce 
tinued Commoners in the Year 1366.— Evidence, Royal Charter, Book i. N. 125. Anno Regni David 36. Certified B 
tract produced of a Charter, 17th April that Lear, Omnibus hoc ſcriptum viſuris vel audituris Thomas Byſet dom 
4 de Upſechynten ſalutem in domino ſempiternam noveritis nos dotaſſe Yſabellam de Fyf dominam ejuſd.” In the 13 
a Warrant of Edward III. runs thus: Cum delectus et fidelis noſter Thomas Byſet de Scotia—ſuſcepimus ipſum Thom 


6 ac homines, tertas et tenentes ſuos in Upſetelyngton, Lambden et Kymbrynham, in protectionzm et deleting 
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were created; there being many Inſtances of Dominia in Charters, and yet Peerages of ſuch Denomina- 
tions never were heard of (r). The Territory 1s not even a Conſequence of the Title of Honour, but for 
the moſt Part a Concomitant of it; and often not even that, there being many Inſtances of mere per- 
ſonal Peerages, as thoſe of the Earls of March and Mariſball, which behoved to have been originally 
official. Some have their Titles from Towns, as the Earl of Dunbar. Others, and very ancient ones, 
wherein the Peer is not deſigned from Lands or Territory, but Earl ſimply, without Addition but that 
of his Name; thus, Duncan comes, Maliſe comes, whereof are many Examples in Anderſon's Deplomata Scotiæ (5). 
Some of thoſe very Peerages (*) which Lady Elizabeth has brought as Precedents for ſupporting her 
territorial Principle, afford the ſtrongeſt Proof againſt it : For although the Peer had the Eſtate whence the 
Peerage took its Name, yet he is not at the Pains to get it erected into a Comitatus or Dominium, till 
long atter the Creation of the Peerage; leaving it on the common Eoot of a Barony. 


Lands always go, in the Courſe of Deſcent, to the Heir of the Perſon laſt ſeiſed. An Heir taking by 
Deſcent, muſt be ſerved Heir in ſpecial to the Perſon laſt ſeiſed, thereby becoming his Repreſentative with- 
out Connection with any preceding Owner: But Dignities require no Service for tranſmitting them; they 

als by Operation of Law, and every Succeſſor to the Dignity takes as Heir to the Perſon laſt ennobled, and 


P | 
as deſcended from him, not as connected with the laſt Succellor (:). It happened in ſeveral of thoſe Peerages 
which 


— + 


* 
PROOFS and AUTHORITIES, 


ce ſtram ſpecialem.” Rymer, Tom. vi. p. 129. In the Year 1366, he continues ſtill a Commoner, for in a Paſs granted to 
him by Edward III. in that Year, he is deſigned, ©* Thomas Byſet de Scotia cum duobus ſociis equitibus.“ Rymer, Tom. vi. 


N The Comitatus of Buchan, prior to the 12th March 1406. had been transferred to Fobn, Son to Robert Duke of Albany, 
when Regent of Scotland; yet he continued a Commoner. — Evidence, a Charter from his Father to him of that Date, 
Roll ii. N. 16. * Robertus dux Albanie comes de Fyfe & de Monteth ac gubernator icgni Scotie—ſciatis quod conceſ- 
e ſimus cariflimo filio noſtro Joanni ſeneſcallo domino de Buchane. certified Extract produced. In the 1407, he ſtill con- 
tinued a Commoner.— Evidence, another Charter to him, 2 May that Year, by his Father, “ Cariflimo filio noſtro Joanni 
& ſeneſcallo d mino de Buchane. Roll xi. N. 19.— Certified Extract produced. But in the 1413, he was Earl of Buchan, 
having before that Time been created Earl Evidence, another Charter of the 6th Nevember that Year, by the ſame Duke 
of Albany to him, of the ſame Lands, . Cariflimo filio noſtro Joanni ſ-neſcallo comti Buchanie, Roll xii, N. 27,—Certified 
Extract produced. 

Sir Robert Gordon has confined himſelf to theſe fix Inſtances, as being ſufficient to prove, that the Transferrence of the 
Comitatus transferred not the Peerage; they are amongſt the moſt ancient Pecrages of which the Record can be diſcovered, 
and a hundred more modern Inſtances might be produced. Upon the Reformation, many of the Church Lands were 
erected about one Time into temporal Lordſhips : Theſe have paſt from Hand to Hand, yet the Peerage paſt not with them. 
It is equally certain, that as far back as the Evidence of the Records of Scotland goet, Earldoms and Lordſhips, that is to 
ſay, the Land Eftate of the Earl or Lord erected into an Earldom or Lordſhip, paſt from Hand to Hand, yet the Gran- 
tees Purchaſers or Legatees never dreamt that the Inveſtiture of the Dominium in their Perſons veſted them in the Peerage, to 


which that Dominium was once only by Accident an Adjunct. 


(r) A Multitude of Inftances might be given of Dominia conveyed in Charters, which never yet had any Peerage attend- 


ing them at all. A few ſhall be pointed out. 
Deminium of Sy. Evidence, Charter to the Earl of Rſs, Book i. N. 258. 
Dominium of Glendowachy, — Evidence, Charter to the Earl of Buchan, Book xxx. N. 139. 
Dominium of Strathbolgy.— Evidence, Charter to the Earl of Huntly, Book iv. N. 106. 
Daminium of Buchquhidder.—Evidence, Charter, Book xxii. N. 126. 
Deminium of Ewiſdale.— Evidence, Charter Book xxvi. N. 173. 
Certified Excerpts of the foregoing Charters are produced. 


(*) Anderſon's Deplomata, N. 11, 17, 23, 24. 
(* Lord INNERMEATH. 


I. Royal Charter, 8th May 1478, Book viii. N. 114. © Dileto canſanguineo noſtro Waltero domino Innermeith de 
© totis et integris terris ſuis de Innermeith, viz. de ſexta parte baronie ejuſd. jacen. infra vic. noſtrum de Perth.“ 

2. Lord Hume, Royal Charter, 4th February 1509, Book xv. N. 163. Conſanguineo et concilario noſtro Alexandro 
© domino Hume omnes et ſingulas terras et baroniam de Hume.” Charter 22d June 1535, to George Lord Hume, of the 
Barony of Hume, Book xxvi. N. 173. and in the other ſubſequent Charters, the Eſtate is called a Barony, though its 


Proprietor took his Title by the Name of it. | 
3. The Peerage of Ye/ter was created 29th January 1487 —Evidence, Certified Extract, Record of Parliament produced. 
James IV. Book xviii. N. 129. 


On the 10th of November 1512, the Eſtate of Yefter continues a Barony—Evidence, Charter 
—Joannĩ domino Hay de Veſter totam et integram dimidietatem terrarum barenie de Zefter.” But in the 1590, the Eſtate 


of _ was erected into a Dominium,—Evidence, Charter, penult. February that Year, Book xxxviii. N. 281. James VI, 
to Wilkam Lord Hay of Yefter. | 

4. The Peerage of Boyd was created ſome Time before the 1548—Evidence, Charter of Confirmation by Robert Maſter of 
Boyd, 11th F. that Year, Book xxx. N. 426. The Elle of Boyd was not erected into a Dominium till 1591,— 
Evidence, Cafe of Lady Elizabeth, Page 11th, Letter A. Inſtance Boyd, Charter 12th Tanuary 1591, erecting the Efate of 
this Family into a Lordſhip in favour of Thomas Lord Boyd, and the Heirs Male of his 14 

5. The Peerage of Ryfs was created before the 1499—Evidence, Charter, Book xiii. N. 456. 25th of Auguſt that Year, 
by James IV. confirming a Charter, fact. per dilectum conſanguineum noſtrum Foannem Dominum Roſs de Hawkhead.” In 
the 1508, the Eſtate of Melvill continues without being erected into a Barony or Dominium.—Evidence, Charter, Book 
xv. N. 75. dated the21ft of Feb uary 1 508, to John Lord Roſs, in theſe Words: . Villam et terram de Melvill;“ but in tbe 
Charter referred toin Lady Elizabeth's Caſe, Page 11th; Letter A. Inftance 4th, there is a Dominium in the Family called 
Melvill, 1 3th September 1548. Certified Extracts are produced of all the Charters referred to in the foregoing Five Caſes. 


* (f) But the Lady Elizabeth, in her Cafe Page 4. endeavours to eftabliſh a contrary Principle ; and as a Proof that Peerages 

do not paſs from Anceſtor to Heir without a Service, brings Two Precedents to prove her Propoſition. The Firſt is in the 
Caſe of Elizabeth, the Wife of Adam Earl of Sutherland; and the other, in that of her Brother, Earl John. The Reaſon why 
Elizabeth did not take the Title of Counteſs in her Service was, as has already been ſhewn, becauſe the knew ſhe had no right 
to it. And with regard to the other Caſe, it is equally incapable of ſupporting the Propoſition: For though it is true, that 
Earl Jobn, in his Seaſine, is only deſigned Jabn Sutherland ſimply; yet that could only proceed from the Inaccuracy of the 
Perſon who wrote the Inſtrument. For in an Account rendered into the Exchequer by the Biſhop of Caithneſs, th September 
1510, for the Rents of the Eſtate of the Earldom of Sutherland, he is therein deſigned, Jobn Earl of Sutherland, full Two 
Years _ he was ſerved Heir to his Father therein, Roll of Exchequer, 6th September 1510. —Certified Extract 
Another Inſtance of the ſame Sort occurs in the Caſe of Earl John, the Grandſon of Adam and Elizabeth : For this Earl 


was, on the 4th of May 1546, ſerved Heir in ſpecial to his Father —_— in the Earldom of Sutherland; yet he ſat in 
| Par- 


Anſwer I, 


Parliament as Earl of Sutherland, Three Years before the Date of that Service, viz. on the 4th December 1543. 1mo, Reto 


("0 } 


which the Lady Elizabeth has ſelected to prove her Propoſition, that the Eſtate of the Peer went tot 
Heir Male, becauſe the great Scots Families had a Predilection to Heirs Male. On this accide 
Circumſtance ſhe attempts to raiſe a Principle to her Purpoſe ; but the Principle fails from Want 
legal Foundation when applied to the Facts: For in ſome of the Caſes referred to, the Eſtate did 

o to Heirs Male, though the Peerage did: And there are many Precedents where, though the Heir Fem 
took the Eſtate, yet, by the Failure of Heirs Male, the Peerage extinguiſhed (x). There are ſeve 
Inſtances in other Peerages not referred to by Lady Elizabeth, where the Eſtate, did not go to Heirs Mz 
and yet the Peerage did. Elizabeth's Service and Title to the Eſtate will be conſidered hereafter. 


OBFECTION I. 


The Deſcent of a Peerage, whoſe original Limitation is unknown, but the Peerage created Wi 
Patent, is governed by different Principles — the Deſcent of a Peerage created by Inveſtiture in Parlil 
ment, or by Erection of Lands into an Earldom, &c. for the Deſcent of a Peerage created by Patent m 
be determined by a legal Preſumption in favour of the Heir to whom the Land Eſtate ſtood limited 
the Time of the Creation. Hence the Earldom of Caffills was decided in favour of the Heir Male, it bein 
clearly proved, that David Kennedy was created by Patent in 1509, and could not have been created H 
Inveſtiture in Parliament, or have got the Peerage in any other Manner; and it was likewiſe proved, th 
the Land Eſtate of the Earl of Caffilis ſtood limited to Heirs Male at the Time of the Creation of the Pecraoff 


« 


ANSWER I. 


The Principle directing the Judgment in the Caſe of the Earldom of Caſiills will hereafter be ſhewn veal 
different from that here aſſumed. The Objection is founded on a Fact not proved, nor indeę 
capable of Proof, that David Lord Kennedy was not created Earl of Caſſills by Inveſtiture in Parliament 
1509. The Records of Parliament, at the Period of Time when it is ſaid his Creation muſt have appeareꝙ 
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of the Service of John Earl of Sutherland, 4 May 1546, produced by the Lady Elizabeth. 24s, Roll of Parliament, 4 Dece 
ber 1543; a certified Extract of which is produced, 

The Caſe of John Earl of Glencairn likewiſe affords a Precedent againſt this Propoſition. Alexander Earl of Glencairn die 
on the 5th of May 1670, his Brother John was not ſerved Heir to him in the Earldom till the gth of September thereafte 
but he ſat in the Parliament of the 2d July 1670. Retour of Fohn Earl of Glencairn to his Brother Alexander, gth Septembe 
1670. Roll of Parliament, 2 July that Vear.— Certified Extracts of both are produced. 

Numberleſs other Inſtances of this Sort might be produced; but it ſeems quite unneceſſary to multiply Proofs, to eſtabliſ 
ſo clear a Point as that of Peerages paſſing without Service. 

There was a Period, betwixt the Junction of the Two Crowns and the Union of the Two Kingdoms, during which mo 
of the Scots Nobility were low in their Fortunes. During this Period many of them did not ſerve themſelves Heirs to the 
Anceſtors, becauſe, if they had been ſerved, they muſt have been ſubject to their Debts, if the Lady Elizabeth's Argumen 
on this Head were well founded, the Parliament of Scotland was, during a Century, filled with Men, many of who 


had no Right to ſit there, 
(s) FLEEMING. 


The Inveſtitures of this Eſtate were not to Heirs Male, and yet the Peerage went to them. Malcolm Lord Fleem 
had Two Sons, James and John. Evidence, Royal Charter, dated 19th November 1541, Book xxviii. N. 75. Royal Cha 
ter, 17th January 1557, Book xxxi. N. 578. This James had a Daughter named Jean, who got the Family Eſtate 
Thankerton and Biggar.—Evidence, Royal Charter, penult. Oclober 1583, Book xxxv. N. 849. © Magiſtro Joanni Maitla 
de Thirleſton et magiſtræ Jeannz Fleeming ſuz ſponſe Quæquidem omnes et ſingulæ terræ baronia et annuus reditus 
<« ſpective prædict. cum partibus et pertinen. earundem præfatæ magiſtrz Joannz Flemyng nepti et hæredi quondam M. 
* coemi Domini Flemying ſui avi.” That John ſucceeded in the Peerage in Preference to {oa the Heir of Line, 

roved by a Royal Charter, dated the 18th of January 1588, Book xxxviii. N. 292. Dilecto noſtro conſangui 
3 Domino Fleming.“ 


LENNOX. 


2. The Lady Elizabeth ſays, the Dukedom of Lennox was created by King James VI. in favour of E/me Duke of Len 
and his Heirs Male ; which accounts for a Female not taking the Peerage. The Charter ſhe founds upon to prove t 
is dated 13th December 158 1, Book xxxv. N. 508. 

All this is a Miſtake ; Z/me was created a Duke on the 5th of Auguſt preceding by a Creation, entitled, . Conſtituti 
* of the Earldom of Lennox in a Dukerie,” produced, copied from the Earl of Haddington's Collections from the Reco 
in the Advocates Library at Edinburgh, A. 4. 20. Fol. 460. In conſequence of this Creation, he ſat in Parliament 
Duke of Lennox 28th November 1581.—Evidence, Extract Roll of Parliament produced. But the Charter founded upt 
by Lady Elizabeth is poſterior to both theſe Periods, and inſtead of being the Creation of a Peerage, is only the Erection 
the Eſtate into a Dukedom. The Proofs of the Excluſion of the Heir Female in this Caſe, conſiſt of two Retou 
Imo, Retour of King Charles II. as Heir Male to Charles Duke of Lennox, dated the 6th Day of Fuly 1680, —Record 
Retours, Book xxxvii. Fol. 212. 24s, General Retour of Catharine Stewart, „ Dominæ Obrien et Baroneſſæ de Cliffton 
to her Brother Charles Duke of Lennox, dated 14th December 1678.—Record of Retours, Book xxxiv. Fol. 140.—Certifi 
ExtraQts of the above Retours are produced. © 


SEMPILL. 


3. It has been ſhewn, Page 18. Note (i): That the Eſtate of Robert Lord Sempill went to his Daughter, and that, in order 
ak the Peerage go to her, which otherwiſe opened to the Heir Male, he reſigned his Right in the Pecrage in her Favou 


-- 


BORTHWICK. ; 


4. It has been ſhewn, Page 19. Note (i). of this Caſe, That John Lord Borthwick left an Heir of Line, John Dundas, whe 
the Eftate of which he di 0 —mark For as to the ancient Eftate of Borthwick itſelf, it is well known, and will not 
| denied, it was purchaſed by Sir James Dalrymple of Borthwick, and a Number of other Perſons. | , 


| 


CAITHNESS. 


5. It is well known, and will not be denied, that the late Earl of Caithneſs left not his Eſtate to either of his two Heirs 
Male who are now contending for his Peerage. | | 


HALT 


EI] 


if he had been created by Inveſtiture in Parliament, are loſt (y) : But although they had been extant for 
the Year 1509, his Creation not appearing therein, could not afford even the ſlighteſt Ground of Preſump- 
tion that he was not created in Parliament. Any Perſon who will take the Trouble to inſpe& the Books 
of Parliament, and compare what he there finds recorded with what is related by Hiſtorians concerning the 
Buſineſs tranſacted in Parliament during the fame Periods, will find, that much Bufinets was done in 
Parliament that does not appear from the Parliamentary Records. And if it were true that the Determina- 
tion in the Earldom of Caſſills was founded upon a legal Preſumption, ariſing from the Limitations of the 
Land Eſtate at the Time of the Creation, it would in many Caſes put it in the Power of the Party who makes 
the Claim to determine his own Cauſe. For if the Heir Male. who had the Eſtate and Writings made the 
Claim, then he would produce from his Charter Cheſt only thoſe Parts of the original ancient Inveſtitures 
which ſhewed the Eſtate limited to Heirs Male; and if the Heir Female who had the Eſtate and Writings 
made the Claim, ſhe would produce from her Charter Cheſt only thoſe Parts of the original ancient Inveſti- 

tures which ſhewed the Limitation of the Eſtate to Heirs Female. 
There are a Variety of Inſtances (z) where the Eſtate ſtood limited before, at, and ſoon after the Creation 
of the Peerage ſimply heredibus ſuis, or heredibus quibuſcunque, in which either the Heir Male ſucceeded 
to 
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HALIBURTON, 


6. It has been ſhewn, Page 20. Note (i). of this Caſe, That Patrick Lord Haliburton, upon whoſe Death without Iſſue 
Male this Peerage became extinct, left Daughters Heirs Portioners in his Eſtate, : . 


K» * —— 
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HARRIS. 


7. It has been ſhewn, Page 20. Note (i). of this Caſe, That Milliam Lord Harris, upon whoſe Death without Iſſue Male 
his Peerage became extinct, left Daughters Heirs Portioners in his Eſtate, ; 


MURRAY. 


8. It has been ſhewn, Page 20. Note (i). That upon the Death of the Regent James Earl of Murray without Heirs Male 
nis Peerage became extinct, and that he left Daughters who were Heirs to him in his Eſtate. —Further Evidence, Charter 
by King Henry and Queen Mary, 1ſt June 1566, which ſhews, that the Earl of Murray had reſigned the Earldom (i. e. his 
Land Eſtate) in favours of his Heirs of Line, and failing them to his Aſſigns, Records of Privy Seal, Book xxxy. Fol. 
34.—Extract Royal Charter of the above Date produced. 


(3) Certificate by the Keeper of the Records produced. 


(x) YESTER. 


1. The Peerage of Yefler was created in the 1487.—Evidence, Records of Parliament, Book iv. Fol. 80. 29th January 
487, produced. The Inveſtitures of the Eſtate in 1451 ſtood © hæredibus ſuis.” Evidence, Charter by James II. 12th Fan. 
that Year, Book iv. N. 162. to David Hay of Ye:/ter, Knight. —On the 20th Sept. 1500, they ſtood alſo “ hzredibus ſuis.” — 
Evidence, Charter by James IV of that Date, Book xiii. N. 424. to John Lord Hay of Ye/ter. On the 2d of Feb, 1511, they 
Rood alſo to Heirs Male. — Evidence, Charter of that Date, James IV. to John Lord Hay of Ye/ter, © et hæredibus ſuis.” 
On the 1 oth November 15 12, they ſtood alſo ** hzredibus ſuis.— Evidence, Charter of that Date, by James IV. to John 
Lord Hay of Ye/ter, et hæredibus ſuis,” Book xviii N. 229. On the 18th October 1 533, they ſtood alſo to Heirs Male. 
Evidence, Charter by James V. of that Date, to John Lord Hay of Yefter, and Margaret Living flone his Spouſe, © et 
« hzredibus inter ipſos legittime procreat. ſeu procreand. quibus deficien. legittimis & propinquioribus hæredibus dicti 
Joannis quibuſcunque.” Book xxv. N. 54.—Certified Extracts of the above Charters are produced. This laſt Charter 
deſerves particular Attention, becauſe it marks the Oppoſition betwixt heredibus and heredibus quibuſcunque, plainly import- 
Ing that the former are Heirs Male, and the latter Heirs of Line, The ſame Obſervation will apply to the Limitations of 
ſeveral other Charters hereafter to be mentioned. 
Lady Elizabeth quotes a Charter in 1590, in which the Lands and Barony of Yefter are granted to William Lord Hay 
of Teſter, and Heirs Male therein mentioned; but this was above a Century after the Creation of the Peerage, and only 
ſhews that one of the Heirs in the Peerage had altered the original Inveſtitures of the Eſtate, 


BOYD. 


2. Robert Biyd was created a Peer ſome Time betwixt the fifth and ſeventh Years of Queen Mary's Reign,—Evidence, 
Charters, 18th February, in the fifth Year of that Queen, in which Robert Boyd is called a Commoner ; and of 11th 
February, in the ſeventh Year of the Queen, in which he is called a Peer, Book xxx. N. 426. The Inveſtitures of the Eftate 
on 8th Feh. the fifth of the Queen's Reign, ſtood © hzredibus inter ipſos, legittime procreat. ſeu procreand. quibus deficien. 
*legittimis et propinquioribus hæredibus ſeu aſſignatis dicti Roberti quibuſcunque”—Evidence, Book xxx. N. 426. Royal 
Charter quoted above 18th February, in the fifth Year of the Queen's Reign. On the 14th of October 1550, the eighth 
Year of Queen Mary, Robert Boyd takes Inveſtitures of an Eſtate to himſelf, © ſuis hæredibus et aſſignatis. Evidence, Char- 
ter, Book xxx. N. 460. Royal Charter of that Date. In the 1573, Robert Lord Boyd takes Inveftitures * heredibus ſuis et 
ipnatis quibuſcunque.“ Evidence, Charter, Book xxxiv. N. 53. by James VI. 11th. March that Year. In the 1575, 
Robert Lord Boyd acquired the Bailliewick and Jufticiary of the Regality and Barony of Glaſgow, taking the Limitation to 
vimſelf, © et hæredibus ſuis maſculis de corpore ejus ;” juſt in the ſame Way as the Sutherland Family took the Limita- 
lwns of the Sheriffship of Sutherland from the Huntly Family. Evidence, Royal Charter, Book xxxiv. N. 246. 28th 
Merch of that Year, On the 13th Year of Queen Mary's Reign, Robert Lord Boyd takes the Inveſtitures of the Eſtate 

bzredibus ſuis et aſſignatis.— Evidence, Royal Charter in that Year, roth December, Book xxxv. N. 126,—ExtraQts 
the Charters above ſlated are produced, 

Lady Elizabeth ſtates a Charter dated 12th January 1591, in which Thomas Lord Boyd takes a Grant of his Eſtate to himſelf, 
ad the Heirs Male therein mentioned; but this was near Half a Century after the Creation of the Peerage. 


ROSS. 


$ This Peerage was created between the 1472 and 1499 Evidence, Charter by James III. Joannem le Roſſe 
Haulkhead militem, dated gth March 1472, Book vii. N. 2241, dated Charter by Fames IV. dated 25th Aug. 
dg, Book xiii. N. 436. confirming a Charter . per dilectum conſanguineum noſtrum Joannem dominum Roſs de Halkhead 
dileto noſtro Joanni Roſs de Malevin militi ſuo hæredi apparen.” In 1490, the Inveſtitures of the Eftate of Roſs of Meluil 
d «© hzredibus inter ipſos, &c. Quibus forte deficientibus legittimis et propinquioribus hæredibus dicti Joannis quibuſcun- 
Que.” —Evidence, Royal Charter, Book xii. N. 234. 27 September that Year. In the 1499, the Inveſtitures of the Eſtate of 
Lord Roſs ſtood . hæredibus ſuis et aſſignatis quibus (quod abſit) deficientibus veris legittimis et propinquioribus hæredibus 
teis quibuſcunque.” — Evidence, Charter, 25th Auguſt of that Year, Book xiii. N. 456. In 1501, the Inveſtitures of this 
ly are © hæredibus ſuis.” —Evidence, Royal Charter, 11th March of that Year, Book xiii. N. 490. In 1502, the 
eſtitures of this Family ſtood limited * hæredibus ſuis et aſſignatis.“— Evidence, Royal Charter, 5th March * that 
: Year, 


1 
to the Peerage in Excluſion of the Female Heir of Line, or the Peerage became extinct by the Failure of 
Heirs Male. Theſe ſhew the Weakneſs of Lady Elizabeth's Principle, and that the preſent Peerage ſhould 
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Year, Book xiii. N. 573. In 1505, the Inveſtitures of this Family continued limited © hzredibus ſuis et aſſignatis. 
Evidence, Royal Charter, dated 12th February in that Year, Book xiv. N. 178. In 1508, the Inveſtitures of the Fa- 
mily ſtood limited “ hezredibus ſuis.— Evidence, Charter, 2 1ſt February that Year, Book xv. N. 75.—Certified Extracts 
of the above Charters are produced. 

Lady Elizabeth quotes a Royal Charter, dated 13th September 1548, in which the Inveſtiture had been taken to Fame: 
Son to Ninian Lord Roſs, and his Heirs Male; but this was Half a Century after the Creation of the Peerage. 


FLEEMING. 


4. The Peerage of Fleming was created ſome Time between the 1451 and 1472 ; for in a Charter in the firſt of thoſe 
Years, by King James II. Robert Fleming of Biggar is deſigned, dilectum noſtrum Robertum Fleeming de Biggar ; and in a 
Charter by King James III. that King confirms a Grant “ diledto noſtro Malcolmum Flceming filio et hæredi apparenti 
& dilecti conſanguinei noſtri Robert: domini Fleeming. —Evidence, Royal Charter, 31ſt Harch 1451, Book iv. N. 221. 
Royal Charter, 31 it Augu/t 1473, Book vii. N. 246. The Inveſtitures of this Family in the 1496 ſtood limited © hæredibus 
inter ipſos &c. quibus deficien. veris legittimis et propinquioribus hæredibus dicti Joannis quibuſcunque,” —Evidence, 
Charter, dated 5th May that Year, Book xiii. N. 280. In 1509, the Inveſtitures of the Family ſtood beredibus ſuis, —Evi- 
dence, Charter, 8th May that Year, Book xvii. N. 68. In 1516, the Inveſtitures of the Eſtate of this Family ſtood heredibus 
ſuis, —Fvidence, Royal Charter, 26th October that Year, Book xix. N. 81. In 1525, the Family Inveſtitures ſtood 
beredibus ſuis et aſſignatis.— Evidence, Royal Charter, 12th Augu/t that Year, Book xxi. N. 160. In 1527, the Inveſtitures 
of the Family are limited * hæredibus inter ipſos quibus deficien. legittimis propinquioribus heredibus dict. Malcalmi 
% quibuſcunque.” —Evidence, Royal Charter, 28th October that Year, Book xxii. N. 111. In 1527, the Inveſtitures of the 
Family are heredibus ſuis et aſſignatis.— Evidence, Royal Charter, 8th Augu/? 1527, Book xxii. N. 38. In 1531, the 
Inveſtitures of this Family continue limited heredibus ſuis et aſſignatis.— Evidence, Royal Charter, 16th OXeber that Year, 
Book xxiv. N. 121. In 1534, the Inveſtitures of the Family continue heredibus ſuis et aſſignatis.— Evidence, Royal Charters, 
8th May, Book xxv. N. 133. 1ſt July, Book xxv. N. 142. and 2d November that Year, Book xxv. N. 160. The ſame 
Limitation in the Inveſtitures of this Family continues in the 1535.— Evidence, Royal Charter, 26th September that Year, 
Book xxv. N. 275. In 1537, the Inveſtitures of the Family were „ hzredibus inter ipſos legittime procreatis quibus 
« deficien. legittimis et propinquioribus hæredibus quibuſcunque.” —Evidence, Royal Charter, 11th July that Year, Book 
xxvi. N. 18. In 1538, the Limitations of the Inveſtitures is h@redibus ſuis.— Evidence, Royal Charter, gth April that Year, 
Book xxvi. N. 1 50. In 1539, the Limitation of the Eftate of this Family is “ heredibus inter ipſos quibus deficien. legit- 
tc timis et propinquioribus hæredibus et aſſignatis quibuſcunque.” Evidence, Royal Charter, 22d April 1539, Book xxvi. 
N. 281. In 1541, the Inveſtitures ſtand hzredibus ſuis.— Evidence, Royal Charter, 18th June that Year, Book xxvii. N. 
233.—Certified Copies of the above Charters are produced. 


GLENCAIRN. 


The Peerage of Glencairn was created in the Year 1488, by Letters Patent of that Date.— Evidence, renewed Patent, 
of Date 21ſt July 1637, Book lv. N. 354. In 1511, the 8 of the Comitatus and Barony of Glencairn ſtood to 
Heirs Male. This is the firſt Charter on Record of the Inveſtitures of the Family Eftate, and as it limits by expreſs 
Name the Comitatus heredibus ſuis, it deſtroys at once all the Lady F/izaberh's fine-ſpun Argument, That the Preſumption for 
determining the Limitations of the Peerage ariſes from the Limitation of the Eſtate in the Inveſtitures approaching neareſt 
to the Time of the Creation of the Peerage. The ſame Obſervation will apply to ſundry Peerages that are to — 
Evidence, Royal Charter of the Comitatus, 24th July 1511, Book xvii. N. 86. heredibus ſuis. On the 20th Fuly 1551, Book 
xxx. N. 646. Inveſtitures ſtood * hæredibus ſuis et aſſignatis pluribus aut uni.” —Evidence, Royal Charter, of that 
Date, to Alerander Earl of Glencairn. In the Year 1552, the Inveſtitures ſtood in the ſame Way.—Evidence, Royal 
Charter, Book xxx. N. 650. 8th December that Year, to Alexander Earl of Glencairn, ſuis heredibus et aſſignatis. In 15 53, 
the ſame Limitation, heredibus ſuis et affignatis, continues. — Evidence, Royal Charter, Book xxxi. N. 96. 31ſt March that 
Year. - In 1581, the Limitation in the Inveſtitures of the Family is © heredibus inter ipſos quibus deficientibus hæredibus 
« et aſſignatis dicti noſtri conſanguinei quibuſcunque.” —— Evidence, Royal Charter, Book xxxv. N. 459. dated 5 7 
that Year.—Certified Extracts of the above Charters are produced. 

It is true, as ſtated by the Lady Elizabeth, that there is a Charter, 27th July 1642, limiting the Lands and Barony of 
Kilmawers, ** Willielmo domino — hæredibus ſuis maſeulis et talliz.” But at that Time the Peerage of Glencair 
had ſubſiſted for above a Century and a Half. 


ERR OI. 


6. The Earldom of Errol was created about the beginning of the 1 5th Century. The earlieſt Charter, which Sir Rober 
Gordon can find on Record, of any Part of the Eſtate of Errol, is on the laſt January 1466, and limits the Eſtate © here 
e dibus inter ipſos quibus forte deficientibus veris legittimis & propinquioribus hæredibus dicti Nicholas quibuſcunque.” 
Evidence, Royal Charter, Book vii. N. 105. of that Date. In 1510 the Inveſtitures of the Family are, heredibus ſuis.— 
Evidence, Royal Charter, Book xvi. N. 30. dated 10th February that Year. In the 1512, the Limitation in the Inveſti 
tures continues heredibus ſuis.— Evidence, Royal Charter, Book xviii. N. 75. dated 17th June that Year, In 1521 
the Inveſtitures continue under the ſame Limitation, —Evidence, Royal Charter, Book xx. N. 107, dated 21ſt March tha 
Year. In 1530, the ſame Limitation continued, i. e. heredibus ſuis.— Evidence, Royal Charter, Book xxiv. N. 1. 1 
October that Year. —Certified Extras of the above Charters are produced. 

It is admitted, that there is a Charter, 10th April 1546, limiting the Eſtate of Errol to the Heirs Male of Andrew Hz 
Maſter of Errol, Son and apparent Heir of George Earl of Errol; but it is to be remarked, that the Peerage of the Earldo 
of Errol, had then ſubſiſted for above a Century. 


Earl of DOUGLAS. 


7. Sir Robert Gordon has not been able to aſcertain the Time of the Date of the Creation of this ancient Peerage ; bi 
the firſt Charter he has diſcovered on Record, of any Part of the Eſtate of this Family, is in 1370, the Limitation of whig 
is © Willielmo comiti de Douglas et hæredibus ſuis et aſſignatis.— Evidence, Royal Charter of King David II. 14th 
. Anno Regni 40. Roll i. N. 245. In 1 373. the ſame Limitation, © heredibus ſuis et ſuis aſſignatis continues.” 

vidence, Royal Charter, Roll ii. N. 47. of Kobert II. Anno Regni 3. There is another Charter, Roll iii. N. 
of the ſame King Robert II. without a Date, the Limitation in which is © Willielmo comiti de Douglas et hæredibus ſuis 
In 1426, the ancient Barony of Bothwell, on which the Earls of 3 uſed to reſide, and a very Yiegs Eſtate, is limi 
<«. Archibaldo & Eutamie ſponſe ſue et eorum alteri diutius viventi ac hæredibus inter ipſos legittime procreatis ſeu procre: 
«, dis quibus forte deficien, veris legittimis et propinquioribus- hzredibus dicti Archibaldi quibuſcunque.” —Evident 
Royal Charter, Book ii. N. go. 26th April, Anno Regni 20.—Certified Extracts of the above Charters are produced. 


CAITHNESS. 


8. The Peerage of Caithneſs was renewed in the Family of Sinclair ſome Time between the 1452 and 1475, as appears 
Two Charters: The Firſt, dated the 8th July 1452, Book iv. N. 292, © DileQo conſanguineo noſtro Georgio de Crich 
& comiti de Caithneſs,” which ſhews that it was then in the Family of Crichton, And by another, dated the 7th Da 
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E 
go in the ſame Way that ſuch Numbers of others have gone for ſo many Centuries.— The Words of ihe 
Judgment in the Caſe of Caffills, are:“ 27th June 1762, It was adjudged by the Lords Spiritual and Tem- 
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PROOFS and AUTHORITIES: 


December 1476, Book vii. N. 393. © Dilecto conſanguineo noſtro Willielmo Sinclair filio dilecti conſanguinei noſtri Willielmi 
& comitis Cathaniz,” which proves it had extinguiſhed in the Family of Crichton, and been revived in that of Sinclair. 
The moſt ancient, and indeed the only Charter which approaches near to the Period of the Creation of Sinclair Farl of 
Caithneſs, is the laſt of the Two foregoing Charters. It grants“ Omnes et ſingulas terras comitatus Cathania Willielmo 
Sinclair filio dicti Willielmi comitis Cathaniæ et hæredibus ipftus Willielmi filii quibuſcunque;” Certified Extracts of 
the above Charters are produced; : 

LINDSAY f BYRES. 

9. Sir Robert Gordon has not been able to aſcertain the preciſe Date of the Creation of this Peerage ; but the Firſt Charter 
he diſcovers to Lord Lindſay is in the Year 1495. It contains a Grant of the Lands and Barony of Byres 7oanni d:mins Lind ay 
de Biris, The Limitation of the Eſtate is“ hæredibus inter ipſos legittime procreatis ſeu procreandis quibus forte defic:en; 
© yeris legittimis & propinquioribus hæredibus dicti Joannis domini Lindſay quibuſcunque.“ — Evidence, Royal Charter, 
Book xiii. N. 192. dated 8th November 1495. In 1497, the Inveſtitures of the Family it od /eredibus ſuis. — Evidence; 
Charter, Book xiii. N. 287. dated 28th October, Anno Domino 1497. The Year following the Limitation of the Inveſtitures 
is * heredibus inter ipſos legittime procreatis ſeu procreandis quibus deficien, legittimis ct propinquioribus heredivus dicti 
&« Joannis quibuſcunque.” —Evidence, Royal Charter, Book xiii. N. 311, dated 14th June 1498. in 1504 there is an lu- 
veſtiture of Lands Patricio domino Lindſay de Byris et hæredibus ſuis.” —Evidence, Charter, Book xviii. N. 105. dated 
8th Auguſt that Year, In 1508, there is a Charter, confirming Two Charters to Patrick Lord Lindſay ? Hyres, „ et hære- 
« dibus inter ipſos legittime procreatis ſeu procreandis quibus deficien. veris legittimis et propinquioribus dicti Patricit 
ec quibuſcunque. Evidence, Royal Charter, Book xv. N. 19. dated 1ſt December 1508. Certified Extracts of the above* 


Charters are produced. 
SEMPIL I. 


10. This Peerage was created ſome Time between the Year 1474 and 150 7 as appears from Two Charters: The Firſt dated 
in 1474, to William Sempill, Knight, “ filio et hæredi apparenti dilecti noſtri Roberti Sempill de Elliotſtoun militis,” when 
he is a Commoner : And by another in 1 505, “ conſanguineo noſtro Foanni dimino Sempill, which ſnews the Peerage in the 
Family at this Time. In the Firſt of thoſe Charters the Eſtate of Elliotſloun and Glasford is limited & filio Roberti Sempill 
* militis hazredibus ſuis.” —Evidence, Royal Charter, Book vii. N. 306. 4th Oclober 1474. In the Second Charter the 
Eſtates of Elliot/1;un and Glasford are alſo limited © Joanni domino Sempill et hzredibus ſuis.” — Evidence, Royal Charter; 
Book xiv, N. 157. 21ſt September 1505,—Certified Extracts of the above Charters are produced, 


BORT HW 1CKk. 


11. This Peerage was created ſome Time betwixt the Year 1410 and 1458.— Evidence, Royal Charter, Roll xii. N. 3. 
Willielmo de Borthwick militi,“ dated 4th June 1410, at this Time he is a Commoner. Royal Charter, ** conſan«uines 
noſtro Willielmo domino Borthwick,” dated 4th January 1458 ; at this Time he is a Peer. The Limitations in the In- 
ſtitures immediately prior to the Creation are heredibus ſuis.— Evidence, Charter, dated 4th June 1410, above quoted, In 
58, William Lord Borthwick takes a Grant of an Eſtate heredibus ſuis.— Evidence, Royal Charter, Book v. N. 43. 14th 
anuary that Year. In 1483, the Inveſtitures ſtand heredibus et aſſignatis.— Evidence; Royal Charter, Book xi. N. 34. Ich 
bruary that Lear. Certified Extracts of the above Charters are produced, 


LOYAT, Lond FRASER. 


12. This Family were made Peers ſome Time betwixt the 1430 and 1480—Evidence, Retour, Book iii. N. 94. in which 
agb Fraſer de Lovat is returned by that Deſignation, 2d May 1430. Royal Charter, dated 23d February 1480, Book ix. 

49. in which Hugh is deſigned, 4+ Hugo dominus Fraſer de Lovat.” In 1432, the Limitation in the Inveſtitures of this 
mily were heredibus 3 Royal Charter, Book iii. N. 92. Hugoni Fraſer de Lovat,“ 14th September that. 
ar. In 1480, the Inveſtitures of the Family of Zovat are limited “ hzredibus ſuis et aſſignatis.“ —Evidence, Royal 
arter, Book ix. N. 33. of Appriſing 31ſt Augu/t that Year. In 1501, One Eftate of this Family ſtands /eredibus furs. — 
dence, Royal Charter, Book xiii. N. 474. 14th Odlober that Year. And another Eftate, the fame Year, is limited 
heredibus inter ipſos legittime procreatis ſeu procreandis quibus deficien. legittimis et propinquioribus hæredibus dicti 
Thomæ quibuſcunque.” In 1509, the Inveſtitures of the Family are h@redibus guibuſeunque, — Evidence, Royal Charter, 
ok xiv. N. 73. 6th May that Year. On 1509, the Inveſtitures of the Eſtate were limited haredibus quibuſcunque — 
ridence, Royal Charter, Book xv. N. 119. 6th May that Year. In 1510, the Limitation in the Inveſtitures is * heredi- 
bus et aſſignatis ſuis. — Evidence, Royal Charter, Book xvi. N. 23. 12th January that Year, In 1511, the Limitations 
che Inveſtitures of the Family are „ hzredibus ſuis et aſſignatis, and 5+ haredibus ſuis” ſimply.—Evidene ; Boe 
Xviii, N. 23. 31ſt Fuly 1511.—Royal Charter, Book xviii. N. 35. 29th January in the ſame Year, In 127, the Limitation 
in the Inveſtitures is 44 hezredibus ſuis et affignatis.” —Evidence, Royal Charter, Book xxii. N. 74. zd March that Year. 
In 1528, the Limitations of the Inveſtitures is heredibus ſuis, — Evidence, Charter, Book xxii. N. 272. 24 March that 
Year, In 1532, the Limitation in the Inveſtitures is * hzredibus ſuis et affignatis,” — Evidence, Royal Charter, Book xxiii. 
N. 5. 5th March that Year. In 1535, the ſame Limitation in the Inveſtitures continues. —Evidence, Royal Charter, Book 
xxv. N. 187. .5th May that Year. In 1536, the Limitations of the Inveſtitures is heredibus guibuſcunque.—Evidence, Royal 
Charter, Book xxv. N. 312. 18th July that Lear. Certified Extracts of the above Charters are produced. 


HALIBURTOMN. 


13. This Peerage was created ſome Time before the 1451. The firſt Charter found on Record to a Lord Haliburten, being in 
that Year, —Evidence, Royal Charter, Book iv. N. 140. 25th March the ſame Year. The Limitation in the Inveſti- 
tures of the Family Eſtate were © heredibus ſuis” at that Time. Evidence, the foregoing Charter. The fame Lear 
1451, the Limitation in the Inveſtitures of the Family Eſtate is “ hzredibus inter ipſos legittime procreandis quibus 
<« forte deficientibus dicto Joanni et hæredibus legittimis et propinquioribus quibuſcunque.” —Evidence, Royal Crarter, 
Book iv. N. 141. 28th March that Year. On the 24th March, ſame Year, the Limitation in the Inveſtitures is © heres, 


« dibus ſuis.” Evidence, Royal Charter, Book iv. N. 142. 24th March 1451, In 1474, the Inveltitures ſtand 


limited in the fame Manner, <* heredibus ſuis.” —Evidence, Charter, Book vii. N. 318. without Date, but which, from its 
Situation in the Record, muſt be about the 1474, the Charters immediately before it being dated in that Year, and the 


ſubſequent one in the 1475.— Certified Extracts of the above Charters produced. 


HARRIS. 


14. The Peerage of Harris was created ſomeTime between the 1496 and 1493.—Evidence, Charter, Book x. N. 151. 1 
to Andreu the Son of Herbert Harris de Terreagles, who was then a Commoner. Charter, Book xiii. N. 77. 
dated 4th June 1493s ** Herberto domino Harris,” then a Peer. The Limitation of the Eftate in the firſt of thoſe Charters is 
« heredibus ſuis.” The Limitation in the Second “ hæredibus inter ipſos legittime procreat. feu procteand. quibus forte 
« deficien. veris legittimis et propinquioribus heredibus dicti Herberti quibuſcunque. Certified Extracts of the above 
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Evidence, Royal Charter, Book xiv. N. 284. 31ſt March 1506. Royal Charter, Book xiv. N. 490. 28th January the 


tion of the Limitation beredibus ſuis in the Charter 1455.—The few Papers which, by the Graciouſneſs of 


© Charters founded upon by the Lady Elizabeth, in the 1404 and 1405, that is to ſay, a Century before the Peerage wa 


© 


poral in Parliament aſſembled, and declared, That Sir Thomas Kennedy had a Right and Title to the Dig— 
* nity of Earl of Cafjills, as Heir Male, deſcended of the Body of David the firſt Earl of Coffills, and alfo 
e had a Right and Title to the Dignity of Lord Kennedy, as Heir Mele, deſcended of the Body of Gilbert 
it the firſt Lord Kennedy.” Had the Peerage been adjudged to Sir Thomas Kennedy, becauſe he was Heir 
under the original Inveſtitures of the Eſtate about the Time of the. Creation, and not becauſe he was Heir 
Male under the Peerage ; the Judgment would have deſcribed the former Quality, but not the latter; inſtead 
of which it deſcribes Sir Thomas as poſſeſſed of the latter Quality, but omits the former (a). 4 


ANSWER II. 


If the Limitation of the Eſtate, at the Time of the Creation of this Peerage, directed that of the Peerage 
the Heir Female would be excluded, becauſe the Inveſtitures of the Eſtate, which approach neareſt to 
the Creation of the ancient Peerage, and thoſe both before and after the Creation of Adam Gordon, were 
to Heirs Male. There is no Doubt of this down to the Year 1546, at which Period, to gratify his Wife 
who, as obſerved, was a Lady of high Rank, John Earl of Sutherland altered the Limitations of his Eſtate 
from heredibus ſuis to heredibus quibuſcunque (in the laſt Termination.) 


The Inveſtitures of the Sutherland Eſtate are to Heirs Male down to the Year 1455, at which Period it 
may be contended that the Term heredes ſui meant, in Law Language, Heirs General; but that Charter 
was relative to former Inveſtitures, which were to Heirs Male, and mult therefore be interpreted by them. 
The Service of Earl John, the Grandſon of him who paſſed this Charter, and the Brother of Elizabeth, does not 
contradict this; for Lady Elizabeth only ſays, he ſerved himſelf Heir, that is to ſay, Heir indiſcriminately, 
without aſſuming the Quality of Heir Male. There is nothing in the Circumſtance that Elizabeth Sutherland 
took the Eſtate by a Service as Heir General to her Brother. That Service was plainly a cooked-up Affair, by 
her getting one Heir to name her his Heir, and another to renounce his Right to her, not to mention that 
ſhe had the naming of the Jury in a Country where her Huſband's Family were powerful, and would not, for 
her own Sake, lay the former Inveſtitures of the Eſtate before them, which alone could explain the Inten- 


Lady Elizabeth, the Claimant can get a Sight of, create a ſtrong Preſumption that the Inveſtitures prior to 
the Year 1455 were to Heirs Male, as they have been ſtated, which is fortified by the Preſumption of Law, 
going in dubio for the Heir Male, eſpecially in thoſe early Times. If the ancient Inveſtitures (a Thing very 
improbable in a Highland County) took in a nearer Heir Female, to the Prejudice of a remoter Heir Male, 
Lady Elizabeth has it in her Power to deſtroy both theſe Preſumptions by Proof, viz. by producing the an- 
cient Inveſtitures ; but this is not done, perhaps for the ſame Reaſon that the Inſtrument of Creation 
itſelf has been all along concealed, viz. that it would ſhew that this renewed Peerage was like the old one, 
deſcendible only to Heirs Male. It is indeed pretended, that the Family Papers are burnt : the common 
Excuſe in Scotland, of thoſe who are afraid to lay open their Charter Cheſts. There is no Proof that thoſe In- 
veſtitures, or this Inſtrument of Creation, were burnt, Þ 


OBFECTION II. 


Peerages muſt anciently have deſcended in Courſe of Law to Females ; for there are eleven Inſtances that 
in fact they did ſo. > 
ANSWER, 


There are four Qualities under ſome one of which theſe eleven Females muſt have had Right to their 
Peerages: Deſcent, Creation of the Huſband, their own Creation, and ſpecial Limitation. Lady E1za-_ 
beth contends, That the firſt of theſe alone is to be preſumed, and none of the reſt ; and the Inſtances 
ſhe brings are beyond the Reach of Record, ſo that it is difficult to bring Proof on either Side: But 
the Note below () will ſhew how little ſhe is entitled to ſuppoſe, that in all her Inſtances, the Lady aſſum 
ing a Title, had a Right to a Peerage in her own Perſon by Deſcent. It is not enough for Lady u to 


PROOFS and AUTHORITIES. 
| (a) The Peerage was created in the Year 1509.—Evidence, Papers printed in the Precedency Proceſs, p. 167. From Tw 


created, the Inveſtitures during theſe two Years ſtood to Heirs Male ; and from Four Charters founded upon by her- 
in the Year 1450, that is to ſay, Threeſcore Years before the Peerage was created, it appears, that Parts of the Eſtate were 
taken to Heirs Male, But in the 1489, the Inveſtitures ſtood . hæredibus ſuis inter ipſos legittime procreatis ſeu procre- 
< andis quibus forte deficien. legittimis et propinquioribus hæredibus dicti Joannis domini Kennedy quibuſcunque.”— 
Evidence, Royal Charter, Book xii. N. 122. gth July that Year. In the ſame Year, the Office of the Bailliewick of 
Carrick is taken © hezredibus ſuis.” Evidence, Royal Charter, Book xii. N. 123. dated gth July, In 1501, the 
Lands and Barony of Caſſill, and Denuere cum caftris, were taken to David Kennedy, © filio et hæredi apparenti dilecta 
« conſanguinei noſtri Joannis domini Kennedy et hzredibus ſuis.” —Evidence, Royal Charter, Book xiii. N. 492. dated 
17th February that Year. In 1505, the ſame Limitation in the Family Inveſtitures continues. — Evidence, Royal 

Charter, Book xiv. N. 190. 12th February 1505.—In the Year 1506, the ſame Limitation in the Inveltitures continues 


ſame Year. In 1511, David Earl of Cafſills takes a Grant of the . caſtrum et manerium de Caſſills, to himſelf, <* et 
« hzredibus ſuis.” —Evidence, Royal Charter, Book xviii. N. 32. 5th February that Year. In 1536, the ſame Limita- 
tion of the Eſtate of Caffills continues. —Evidence, Royal Charter, Book xxv. N. 383. of the 20th of Fuly that Year. 
And it was not until a Charter from Fames V. Anno 1540, founded upon by the Lady Elizabeth, that the Limitations of 
the Eſtate about Half a Century from the Time of the Creation of the Peerage. 


(b) INSTANCE I. ANGUS. 


The Lady Elizabeth maintains, That Matildis, who was Great Granddaughter to Malco/m Earl of Angus, was a Peereſs in 
her own Perſon ; for that ſhe granted Deeds, in which ſhe is ſtiled Matildis Counteſs of Angus; and that Lord Coat ſays, 
ſhe was ſucceeded by her Son Gilbert, „ who was Earl of Angus, as Heir to his Mother.“ 


ANSHWE R, 


This Inſtance turns againſt the Lady Elizabeth ; for it is acknowledged Matildis was twice married; firſt to John Cum- 
ming, and again to Gilbert de Umphraville, and that both her Huſbands -were Earls of Angus ; ſo that the Peerage has 
plainly failed in her, for want of Heirs Male, beſore her firſt Marriage, But ſhe took the F amily Eſtate, as the Confir- 
mation founded upon by Lady Elizabeth ſhews ; and in Conſideration of that, her Huſband Fohn Cumming was created 
Earl of Angus. That Marriage ended without Iſſue Male; and in Continuation of the ſame Favour to the W be 
2 + econ 
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ſay, That Women ſucceeded to Peerages ; ſhe muſt lay further, that they enjoyed Peerages whereto they were 
not created nor entitled by ſpecial Limitation. But when the Claimant ſhews, that in a vaſt Number of In- 
ſtances Women were excluded, becauſe the Inſtrument or Evidence of Limitation was loft, he has a Right 
to ſay, that thoſe who were admitted, were fo from Creation or ſpecial Limitation z the Exclu/ion in the for- 

mer 
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PROOFS and AUTHORITIES. 


ſecond Huſband Gilbert de Umphraville was created Earl of Angus alſo: Both of which Creations communicated the Title 
of Counteſs to her. — The Lady Elizabeth brings the Authority of Lord Coke to ſupport her in this Precedent. But he 
appears to have been unacquainted with the Rules of Succeſſion in ancient Earldomes in Scotland, and to have blended 
them with the Rules of Succeſſion in a Barrony by Tenure or by Writ. He quotes no Authority to prove that Gilbert 
ſucceeded his Mother in the _— of Angus. Indeed the Succeſſion of Gilbert to his Scotch Titles and Rights is not the 
Point under Conſideration in this Paſſage. And it is much more probable, as will appear from the following Inſtances 
that Gilbert got the Peerage by Deſcent from his Father than through his Mother. | Y : 

Beſides, the Lady has not proved that Matildis took by Deſcent in Prejudice of a remoter Heir Male; for, 1m, She may 
have been created Peereſs herſelf : Or, 2do, She may have been ſpecially called in the Limitation, after the Heix Male of 
the ſame Degree, or after the Termination of all Heirs Male whatſoever. 


INSTANCE II. ANGUS, * 


The Lady ſays, Margaret the eldeſt Daughter of Thomas Stewart Earl of Angus, poſſeſſed the Dignity. 

It has been ſhewn Page 21. Note (i). That, upon the Death of Thomas without Heirs Male, the Peerage became extinct; 
that it was revived in the Perſon of her Huſband William Douglas; and that, upon his Death, George the Son of that Mar- 
riage took the Peerage, even during the Life of his Mother, 
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Martha Daughter of Adam Earl of Carrick, is ſaid to have been Peereſs upon the Authority of Fordoun, &c. and that her 
Son, King Robert the Bruce, took the Peerage in her Right, 


ANSWE R. 


The Peerage muſt have been become extinct in her Perſon, through Want of Heirs Male, and been revived in the 
Perſon of her Huſband Robert Bruce ; for in a Paper in Rymer, called Placita Parliamenti, in the Year 1293, Robert Bruce 
the Father is called Comes de Carrick, Rymer, Vol. II. 614. In a Letter from Edward 1. Anno 1294, to Robert Bruce the 
Son, Robert the Father ſtill had the Peerage; for that Letter is directed to the Son, under theſe Words: Roberto de Brus 
Domino de vale Anandi, Rymer, Vol. II. p. 643. In a Warrant from Edward J. 1296, Robert the Father is ſtiled Earl of 
Carrick ; for it is directed, Dilecto et fideli noſtro Roberto de Brus comiti de Carrick ;” and it mentions Robert the Son 
as a Commoner ; Conſimilem potęſtatem habet Robertus de Brus filius prædicti Roberti. Yet even in the 1293, the Wife of 
Robert the Father was dead; for, in the firſt of theſe Papers, her Inheritance © totum comitatum de Carrick cum perti- 
cc nentiis ſuis et etiam omnes alias terras quas in Scotia aliquo tempore tenuimus, is mentioned as having gone to her 
Son, as — 4 him, “ ratione Margaretz quondam comitiſſe de Carrick;“ afterwards Robert the Son was Earl of 
—_ _ his Father's Death, which ſhews plainly, that he took the Peerage through his Father, and not through 
his Mother. | 

Fordoun means nothing by Comitatus, but the Land Eftate : And the Reſignation by Robert the Father, of the Comitatus, 
to his Son, means nothing but a Reſignation of the Eſtate, ſeeing that, notwithſtanding that Refignation, he ſtill continued 
to poſſeſs the Peerage, | 


2 
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INSTANCE IV. MARR, 
Margaret, Wife of William Earl of Douglas, was Counteſs of Marr in her own Right, 
ANSWER 


This is an unlucky Inſtance. It was made clear as the Light, in the Condefcendance given in, in the Competition for 
the Peerage of Lovat, That her Huſband the Earl of Douglas was the Peer, and not ſhe : For after his Death, his Son was 
deſigned Comes de Douglas et de Marr” in ſeveral Charters, although his Mother Margaret was then alive. Vide An- 
ſwers, 14th July 1729, to Mr. Mackenzie's Condeſcendance in the Lovat Papers, p. 16. 


INSTANCE V. MARR., 


The Earldom of Marr went to [ſobell, the Daughter of the ſaid Margaret and William, who married Alexander Stewart 
Son to the Earl of Buchan, | 


ANSWER. 


It is true, that Jobell, the Daughter of William Earl of Douglas and Marr, is, in a private Charter, dated in 1404, de- 
ſigned © Iſobella comitiſſe de Marr,“ but it appears by the ſame Charter, that ſhe was then in her Widowity. Lady Eli- 
zabeth produces no Evidence to prove that this Lady was a Counteſs in her own Right ; and it is much more probable, if 
ſhe-truly had Right to that Title, that it was as the Wife of a former Huſband, who had been created Earl of Marr, on 
the Failure of Heirs Male of Earl William and Counteſs Margaret.— Evidence, Book vii. N. 257. Charter, 12th Aug¹, 
1404.,—Certified Extract produced, — That this Peerage muſt have failed with the Heirs Male of William Earl of Douglas, 
and his Wife the Heireſs of the Eſtate of Marr, will be made clear by the Inſtance immediately following. 


INSTANCE VI. MARR, 


Lady Elizabeth ſtates, That John Lord Erſkine derived Right to the Peerage of Marr, from Helen Daughter of Gratney 
arl of Marr, and that he was reſtored to the Peerage, which had been illegally withheld from him and his Anceſtors by 
he Crown, by Act of Parliament in 1587, * per modum juſtitiæ.“ 


ANSWER, 


It has been ſhewn in a former Inſtance, that the ancient Peerage of Marr failed with the Male Line of Gratney Earl 
df Marr, and that William Earl of Douglas, who married Margaret, Daughter and ſole Heir of Thomas Earl of Marr, 
he laſt of that Race, got the Peerage renewed to him, and the Heirs Male of the Marriage. Thoſe Heirs having failed, 
his Peerage was again renewed (as has alſo been ſhewn) in the Perſon of Alexander Stewart, Son of the Earl of Buchan, 
the Huſband of 1/obe! Douglas, Heir of Line of William Earl of Douglas and Marr. Alexander Earl of Marr died with- 
but Heirs Male, as appears by a Charter dated in the 1565, which has the following Words in relation to him and his Wife 
Iſbell Douglas: * Et quod poſtea dicti Alexander et Iſobella abſque legittimis hæredibus inter ipſos procreatis abierunt.“ 
This Charter joined to the A& of Parliament 1587, affords clear Evidence, that the Peerage of Marr had extinguiſhed upon 
the Death of Alexander Stewart Earl of Marr, without Iſſue Male of the Marriage betwixt him and Iſobell Douglas; for 
thoſe Deeds prove, that the Lords Erſkine were the Heirs of Line of Gratney Earl of Marr, who muſt therefore have ſuc- 
teeded to this Peerage, upon the Death of J{be!l Counteſs of Marr, if they had had Right to the ro 4 but inſtead 


of this, the Deeds prove that the Family of Erſtine continued only in the Rank of Lord Barons. John Lord Erfeine is mn | 
| nam 


( 32 ) 
mer Inſtances founding a Preſumption, that the Admiſſion in the latter aroſe from one or other of thoſe Means. 
And Lady Elizabeth muſt, in this Competition between her and the Claimant, not only prove that Females 


were admitted, though to Peerages of which the Limitations were not known, but that they were ſo in 
Preference to remoter Heirs Male ; for although the Law were, that Females ſhould ſucceed to Peerages, 


— — 
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named Earl of Marr in the Charter 1565, neither does that Charter convey the Peerage to him. It is only a Charter of 
Lands, as appears by the granting Words, Damus et concedimus dicto noſtro conſanguineo Joanni domino Erſkine ſuis 
„ hzredibus en hæreditarie totum et integrum dict. comitatum de Marr continen. terras ſubſequentes.“ And it 
is this Grant of the Eſtate, and not the Peerage, which is ratified by the Act of Parliament 1587. Soon afterwards, in- 
deed, Lord Erſtine is entitled Earl of Marr in Grants from the Crown, but this muſt have been in conſequence of a new 


Creation by Queen Mary, by whoſe Indulgence he had got the Eſtate.— Evidence, a Royal Charter, 20th June 1565, Book 
XXxii. N. 501. Act of Parliament 29th Fuly 1587. Records of Parliament that Year. 


INSTANCE VIL STRATHERN. 
* Euphemia ſucceeded David Earl of Strathern, and was ſtiled Counteſs of Strathern ; and her Son Maliſe was Earl. 


ANSWER. | | 


The Hiſtory of the Peerage of Strathern has been given Page 20. Note (i). from which it appears, that . Fuphemia never 
was Counteſs of Strathern in her own Right, and that ſhe had not even a Title to the Land Eſtate, although ſhe uſurped it. 


| | INSTANCE VII. ROSS. — 
Eupbame Roſs, Daughter of William Karl of Roſs, was Counteſs of Roſs. 
ANSWER. 


1 — referred to by Lady Elizabeth, which is dated the 23d of O#zber 1370, is a Conveyance only of tl 
nd e. | 
But, notwithſtanding Walter 4505 and Euphemia Roſs, by virtue of the Subſtitution in this Charter, upon Earl i⏑,nJ 
Death without Iſſue Male of his Body, had the Earldom, (i. e. the Eſtate) yet they had not the Peerage. Malier Ley 
mentioned in ſeveral Papers in Rymer's Fædera, downwards from the 1374. In the firſt of them, in that Year (his Fathedf 
in-law the Earl of Roſs being then alive) he is deſcribed by the Name of Miles or Knight. In the ſecond, in 1375, the Ea 
of Roſs being then dead, and Malter having ſucceeded to the Eſtate of Roſs, he is deſigned Dominus de Roſs (i. e. Laird of 
Proprietor of the Eſtate of Roſs). And in the third, which is dated in 1 379, having been created Earl of &, he is name 
Comes de Refs ; ſo that his Wife came properly to be called Counteſs of Roſs, as being Wife of an Earl.— Evidence, Ryne 
Tom. vii. p. 45. Safe Conduct, by Edward III. Anno 1374, in which are theſe Words: „ Walterus de Leſley miles 6 
& Scotia.” Rymer, Tom. vii. p. 53. Safe Conduct, by Edward III. Arno 1374, which has theſe Words: “ Walter 
« de Leſley miles dominus de Roſs, Tom. vii. p. 215. Safe Conduct, by Edward III. 1379, granted“ in dominum Wali 
« terum Leſley comitem de Roſs.” The different Deſignations of the fame Man in theſe Papers clearly point out the Change 
of his Situation at the different Periods of Time. MC 

The Lady Elizabeth ſays, That Euphemia's ſecond Huſband, the Earl of Buchan, was called dominus Roſs. But ſhe quot 
the Sentence of the Biſhop erroneouſly : For in the Sentence he is deſigned dominus de Roſs, for. a very good Reaſon 


becauſe having the Family Eftate in her Right, he was Laird of Roſs. 


INSTANCE IX. BUCHAN. 


Margaret, the Daughter of Fergus, Earl of Buchan, is deſigned in a Deed Counteſs of Buchan, and her Huſband, Si 


William Cuming, (in an old Chronicle) Earl of Buchan, 
ANSWER. 


Suppoſing ſhe had been Wife of 7/illiam Cuming, of which there is no Evidence, ſhe may have been Counteſs in conſe 
quence of Sir Villiam Cuming's Creation, upon the Extinction of the Peerage in her Perſon ; for the Deed ſays, © it 
<& Jegittima poteſtate viduitatis meæ; or ſhe may have been created Peereſs herſelf, to renew the extinct Peerage 3 0 
ſhe may have been called ſpecially as an Heir Female in the Limitations of the Peerage. This Inſtance, like moſt of th 
others of Lady Elizabeth upon this Head, is beyond the Time of Record, ſo that it becomes impoſſible for Sir Robert Gords 


to point out the particular Quality under which ſhe took the Peerage, 
: INSTANCES X and Xl. BUCHAN. 


Theſe two Inſtances run into one another, and therefore ſhall be anſwered together, J:hn, Earl of Buchan, had two 
Sons, John and James; John, the eldeſt, had a Daughter Chriſtian, to whom the Family Eſtate went. Evidence 
Charter, Book xxx. N. 139, 4th of Aug»? 1547, of the Fitate of Buchan, to Fohn, apparent Heir of John Earl of Buchaz 
« 'Tenend. & habend. &c. præfat. Joanni Stewart ſuis hæredibus et aſſignatis guibiſcungue &c.“ It does not appear that Jamd 
took the Peerage ; though whether on Account of his not having the Family Eftate he was indifferent about it, or upon wh 
other Account, cannot at this Diſtance of Time be known. Chri/tian aſſumed the Title for ſome Time, and her Huſban 
continued a Commoner. Evidence, Precept of Appriſing from the Privy Seal, Book xxxii. Fol. 44. dated 20th Decembe 
1563, Que fucrunt Chriſtine comitiſſe de Buchan & magiſiri Roberti Douglas ejus conjugis pro ſuo intereſſe.“ Bu 
afterwards, to ſecure the Peerage, her Huſband, who was Nephew to the Regent Murray, got a Creation from his Uncle. 
Evidence, Record of Charters, Book xxxiv. N. 123. of Date 7th April 1574, quoted by the Lady Elizabeth, P. xii 
Note C. of her Caſe, in which he is deſigned Earl of Buchan, Afterwards Robert Deuglas fat in Parliament as Earl « 
Buchan. —Evidence, Anderſon's Hiſtorical Collections, Vol. ii. P. 228. in Quarto, in which he gives the Roll of Parliame 
in December 1567, wherein the Earl of Buchan is preſent. This Record was carried from Scotland to England, and wi 
in the Cotton Library.—Evidence, 2d Roll of Parliament, 10th Newentber 1579, in which the Earl of Buchan is marke 
fitting, — Certified Extract of the Roll produced. This Creation of the Huſband ſhews, that Chriſtian could not | 
Counteſs in her own Right. Phe Peerage became extin& by the Failure of Heirs Male of the Marriage betwixt Chrifti 
and Robert Douglas ; they had a Da 2 Mary. This Mary was anxious, as ſhe had the Family Eſtate, to g 
alſo the Peerage ; with this View ſhe aſſumed the Title, hoping thereby to make it be believed that ſhe got the Peerat 
by Female Deſcent from her Grandmother Chri/ian. Her Huſband, James Erſkine, the Lord Treaſurer's Son, was creat 
Earl of Buchan, by a Charter, 22d March 1617, to him and his Heirs Male by the Heireſs of Buchan ; but being co 
ſcious of the Right of the Heir Male of Jobn Earl of Buchan 1 and afraid leſt he ſhould make Claim 
the ancient Peerage, they procured a Revival of that Peerage with the Concurrence of the Heir Male, thereby validatit 
their Right. 22 Im, Charter, Book xlviii. N. 390. 22d March 1617. 2do, Royal Charter, Book 
N. $0. 25th November 1625. As a Proof that the Peerage was in Mary, Lady Elizabeth ſays, ſhe was ſerved Heir to 
Grandmother Cbriſſian; but that can be no Evidence that the Title was in Chri/tian, for ſhe was alſo, and at the a 
Time, ſerved Heir to John Maſter of Buchan, proave ſus, John Earl of Buchan, abavo ſuo, and . Earl of Buche 
tritaus ſus ; the on] Concluſion therefore to be drawn from theſe Services is, that Chriſtian was Heir to thoſe Perſons. 
Evidence, certified Extras of the Record of Retours in Chancery, Book ix. Fol. 301. wp | 

; . * up 
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upon Failure of all the Heirs Male, it will only bring her in when all the Heirs Male are extin& ; not 
now, when one of them, whoſe Propinquity is undiſputed, is claiming againſt her. 


OBFECTION ir. 


— have, in ſundry Inſtances, been directly named and ſubſtituted in the Grants of Juriſdictions, and 
0 ces. 


ANSWER. 
As to the firſt Inſtance, viz. That of the Conſtabulary of Scotland to Gilbert Hay, et heredibus ſuis, for 


which a Charter in the Reign of Robert I. is appealed to, in the Year 1315, the Terms heredibus ſuis in that 


Charter muſt have meant Heirs Male, the Heirs in the former Inveſtitures; for there is a Royal Charter, 
dated (c) 1541, which proves that in all Time paſt the Conſtabulary of Scotland had been limited to Heirs 
Male, and orders it to go to Heirs Male in all Time to come. With regard to the Offices of Sheriffſhip 
and Mair of Fee there is nothing incongruous in their being held by Women, becauſe a Woman could execute 
them by Deputy, but a Peer cannot act by Deputy. 


OBFECTION V. 


The Number of Reſignations which let in Heirs Female, were not made for that Purpoſe, as they would 
have come in without them, but to bring in a new Line of Heirs, both Male and Female; and for this four 
of the Reſignations are referred to, viz. Kilmarnock, Rothes, Errol, and Kinghorn. 


ANSWER. 


If Lady Elizabeth's Argument that Peerages are territorial, and that the Peerage followed, what ſhe 
calls the dignified Fief, i. e. the Land Eſtate, was good, there would have been no need of Reſignations for 
letting in a new Line of Heirs; for the very Settlement of the Eſtate would have fixed the Deſcent of the 
Peerage. But the Claimant does not found his Argument upon four Inſtances; he might have founded it upon 
forty: Yet Lady Elizabeth is miſtaken even in the four Inſtances ſhe ſelects; for all theſe four Peerages went 
to Males; and unleſs there had been a Reſignation, Females muſt have been excluded (d). In the Reſigna- 
tions of Errol, Rothes, and Kilmarnock, the firſt Subſtitutes, after the Iſſue Male of the Grantee's Body, are 
his Daughters; and it matters not, that after them there were Limitations over, for this happens in every 
Settlement of Land Eſtates. It is enough for the Claimant to prove, that without theſe Reſignations the 
Peerages muſt either have gone to remoter Heirs Male, or extinguiſh, as the Reſignations alone opened the 
Door to Females. The new Creation (in the Note below) of the Peerage of. Napier, upon the Reſignation of 
Lord Napier, expreſsly bears, that it was granted to Heirs General becauſe, without the Reſignation, it 


mult have gone to Heirs Male (e). | 
4; OBFECTION VI. 


Adam Gordon aſſumed the Title of the Earl of Sutherland by Courteſy only, in Right of his Wife, which 
was cultdmary in Scotland, and ſeventeen Inſtances are pointed out; and what makes this more probable is, 
a Charter, 1ſt December 1527, to Alexander Gordon, Son of Adam and Elizabeth, in which the Liferent is 
reſerved in theſe Words: Dictis Elizabeth comitiſſe de Sutherland & Adæ Gordon ſponſæ ſuz ratione 
« curialitatis Seotiæ, et eorum alteri diutius viventi, pro toto tempore vitæ ſuæ.“ 


ANSWER. 


There is not one Law Book, from the firſt extant to this Day, that ſays, a Huſband became a Peer by 
Courteſy in Right of his Wife. The Suppoſition involves this Abſurdity, either that the Huſband, upon 
his Wite's Death, muſt, during his Life, exclude her Son from the Peerage, or the Huſband and Son muſt 
enjoy the ſame Dignity at one Time. The Inſtances brought deſtroy the Poſſibility of the Rule; for Courteſy 
takes not place until after the Wife's Death ; whereas, in the pretended Precedents, the Huſband enjoyed the 
Peerage during her Life. Earl Adam did ſo; therefore he could not take by Courteſy. There are indeed 
ſundry Inſtances of Titles of Honour enjoyed by the Huſbands of Peereſſes; but they decide not whether the 
Huſband's Right was by Courteſy or Creation ; on the other Hand, there are ſundry Inſtances both ancient 
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c) © Quia nos perpenden. non minus virtutis ex przfato Georgio quam ſuis predeceſſoribus procedere apparen. volen. 
« dias terras et baroniam de Slains terras de Innerpeffer officium magnæ conſtabulariz Scotiz et jus patronatus prædict. 
« cum hæredibus maſculis cognominis de Hay in omnibus temporibus futuris remanere prout fuerunt in temporibus 


« elapſis.” Certified Extract produced, dated 13th December 1541, Book xxviii. N. 205. 


(d) ins, Charter of Reſignation of the Eſtate and Title of Errol; dated at Whitehall, 13th November 1666. Record of 
Charters in Chancery, Book iii. Fol. 78.—Certified Extract produced. 2do, Charter of Reſignation of the Title of Honour 
of Earl of Rathes ; dated at Whitehall, the 4th of Fuly 1663 ; Book lviii. N. 312. Record of Charters. —Certified Extract 
produced. 3tio, Patent to William Lord Boyd, creating him Earl of Kilmarnock et heredibus maſculis, 17th Auguſt 1661, Book 
Iviii. N. 16.— Certified Extract produced. Charter of Reſignation of the Title of Earl of Kilmarnock ; dated at Kenſington, the 
22d January 1707, Record of Gs in Chancery, Book xxiii. Fol. 125,—Certified Extract produced. 4to, Patent to the 
Earl of Strathmore, narrating a former Patent to Patrick Earl of Kinghorn, and the Heirs Male of his Body; dated at White- 
hall, the 1ſt Fuly 1677. Record of Charters in Chancery, Book vii. Fol. 86. Charter of Reſignation of the Title of Earl 
of Kinghorn; dated at Whitehall, zoth May 1672. Record of Charters in Chancery, Book v. Fol. 6. $te, Patent to 


Archibald, Lord Naiper ; dated 7th February 1677. Records of Chancery, Book ix. Fol. 38.— Certified Extract produced. 


) Carolus Sciatis, &c. Et quod etiamſi per honoris diploma ab auguſtiſſimo noſtro patre beatæ memoriz de data 

6 l merifis Maij anno — 1627, conceſſum per ad di. =" dominum Naper de Merehiſton prædict. titulus et 
Agaitss fibl ſuis que hæredibuꝭ maſculis ſucceflive rr Nos nihilominus ob cauſas przdict. firmiter 
determinati pro regni noſtra benignitate et reſpectu erga predictam familiam, predict. honorem titulum et dignitatem per- 
petuare ut in et cum eadem remaneat in perſona ptedicti domini Napier ejuſque hzredum talliz et proviſionis quivis haxredes 
maſculi- de ſuo corpore-deficerent et ad bunc efftfum'ejus reſignationem prædict. tituli in favorem ſui ipſius ejuſque here- 
dum quorumcunque recepimus: ideoque nos, &c. damus concedemus et diſponimus, &c. Archibaldo domino Naper ejuſque 
hzredibus maſculis ex ſuo corpore quib. deficien. hæredi fæmillæ natu maxime ex ſuo corpore, &c. prædict. honorem titulum 
dignitatem et precedentiam dotnini et dominæ Naper. Records in Chancery, Book ix. Folio 38. A certified Copy is 


. 
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and modern, where the Title of Honour was not enjoyed by the Huſband of the Peereſs ; and theſe decide 
that Peerages are not acquirable by Marriage to the Huſband, tor if the Dignity was transferred to the 
Huſband by Courteſy, it mult have been univerſally ſo. There are alſo various Inſtances of Huſbands bein 

created Peers after che Marriage, either by the ſame, or a different Title. Mr. Falconer, after his Marriage 
with the Counteſs of Errol, remained a Commoner; ſo did Sir Alexander Anſtruther, after his Marriage wit 

Lady Newark; Sir William Scott, after his Marriage with Lady Napier; and, in later Times, Colonel William 
Dalrymple, after his Marriage with the Counteſs of Dumfries. Malter Scott, marrying the Counteſs of 
Buccleugh, was created Earl of Tarras for Life; Sir James Wemy/s, marrying the Countels of Wemy/s, was 
created Lord Burntiſiand, but not Earl of Wemyſs ; the Earl of Selkirk, marrying the Dutcheſs of Hamilton, 
was created Duke of Hamilton for Life. This laſt is a very remarkable Inſtance ; for had he upon his 
Marriage, ipſo facto, become Duke of Hamilton for Life, he needed not, nor would have deſired a Grant 
of that Honour from the Crown. There are no doubt many Inſtances of the Huſbands of Heireſſes of Fami- 
lies that had enjoyed Peerages, being Peers; but this was owing to two Cauſes : Firſt, the great Connection 
between France and Scotland, which led the Scotch to imitate the French Cuſtoms ; (d) and it was uſual in 
that Kingdom, when a Dignity ended by the Failure of Heirs Male, for the Crown to renew it by Creation 
in the Huſband of the Female Repreſentative of the Family, who enjoyed the Eſtate. The other, that in 
Scotland the King having the Ward and Marriage of the Heireſs, always gave her in Marriage to a Perſon 
whom he thought worthy of having the Peerage conferred upon him, Theſe two Cauſes ſufficiently account 
for the Inſtances adduced by Lady Elizabeib (e). 


Ic 
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(d) One out of many Inſtances in France, ſhall be given from Prefident Hainault with regard to the Peerage of Rohan, 

1649. Marguirite de Rohan fille de Henri Duc de Rohan. don't le Duche cree en 1603, avoit eteint par ſa mort 
« en 1638 faute d'heirs males conformement, a la clauſe appoſe dans les letteres, obteint du Roi de nouvelles letteres pour 
cc fon mari Henri de Chabot et elle et pour leur deſcendens males.“ 


(ce) INSTANCE I. and II. 


Matilda Counteſs of Angus's two Huſbands, John Cumming and Gilbert de Umphraville, were both Earls of Angus. The 
Inſtance is beyond the Date of the Records of Scotland: and it is difficult at the Diſtance of five hundred Years, to account 
how theſe two Huſband's acquired the Peerage. In Page 30. Note (h). the great Probability was ſhown, that upon the Failure 
of the Peerage in the Perſon of Matilda, and the Tranſmiſſion of the Eſtate to her, that her Huſband John Cumming, was 
created Earl of Angus, a Thing exceedingly common in Scotland when the Peerage ſunk in a Female. But that the Family 
Eftate went to her ; and that upon the Failure of iſſue Male of the Marriage, her ſecond Huſband Gilbert de Umphraville was 
- alſo created. If the Lady's Poſition was true; this Abſurdity would follow, that there might have been two Earls of 
Angus at the ſame Time, The one her Son, and the other her ſecond Huſband, 


INSTANCE III. 


Sir David de Haſtings, was Earl of Athole in Right of his Wife Fernelith Counteſs of Atbole, for which the Lady quotes 
Fordoun, Lord Ochiltree, and Rymer, nne 


Fordoun uſes theſe Words, David de Haſtings ejus accepit comitatum provenientem ſibi ex parte Uxoris ſuæ.“ Lore 
Ochiltree repeats the ſame Thing after him. David de Haſtings is not to be found in the Page of Rymer, quoted by Lady Eli- 
zabeth ; but there is a Deed in Rymer, which it is ſuppoſed the — Elizabeth refers to, and that Deed only Names David de 
Haſtings comes, without mentioning that it was in Right of his Wife. The Paſſage from Fordoun only ſhows, that David 
de Haſtings got the Comitatus, that is to ſay, the Land Eſtate through his Wife. In Conſequence of which the Crow 
has, (as it did in fifty other Inſtances,) conferred the Peerage upon the Huſband, 


| INSTANCE IV. 
John de Strathbogie married Ada Daughter of the laſt mentioned Earl of Athole and Fernelith, whereby the ſaid John became 


Earl of Athole. 
ANSWE R, 


The Authorities quoted are Rymer and Lord Ochiltree. The Authorities from Rymer only ſhow, that there was ſuch 
Perſon at the End of the 13th Century, as John Earl of Athole, but do not ſay who he married, or how he became Earl 
Lord Ochiltree is only a late Authority; but ſuppoſing John had been the Huſband of Ada, his Creation is to be accounted 
for in the ſame Way with the three former Inſtances. His Creation is the more probable too, becauſe he was Nephew of 
the Great Houſe of the Earls of Fife, vide Lovat Papers. Anſwers, Fuly 14th 1729. p. 5th. | 


INSTANCE V. | 


Maliſe Earl of Stratherne, married Maulda only Daughter and Heir of Magnus Earl of Orkney and Caithneſs. In her Right 
he was Earl of Orkney and Caithneſs. 
ANSWER, 


It was ſhewn in the Lovat Papers, Anſwers to Mr. Mackenzie's Condeſcendances, p. 23, 14 July 1729, That there was 
not the leaſt Veſtige that Maliſe was ever Earl of Orkney, or that his Daughters had any Dignity in Right of Blood, That 
Terphæus, the Daniſh Hiſtorian, ſhowed Sir Henry Sinclair was created Earl of Orkney by the King of Norway in 1579 and 
that therefore the Rules of Law with regard to a Daniſh Peerage, could not regulate a Scotch one, 


INSTANCE VI. 


Robert Stewart econd Son of King Robert II. married Margaret, Heireſs of the Earldome of Monteith ; and thereupon bore 
the Title of Earl of Monteitb. 
ANSWER. 


The Authority quoted is that of Sir James Dalrymple, which makes directly againſt the Lady Elizabeth, The Words are, 
page 393- © It ſeems by Marriage with Earl Murdach's Daughter, the Earldom came to Robert Stuart, ſecond Son to 
« King Robert, who was deſigned Cuſtoas Comitatus before he was deſigned Comes de Monteith, and afterwards of Fife and 
« Duke of Albany.” The P proves two Things : firſt, That after the Huſband had got the Earldome, (that is the 
land Eftate) he was called only Cuſtos Comitatus : and adh, That he was not till afterwards deſigned Comes de Monteitb; 
which muſt have been upon his Creation. b 

Under this Inſtance, the Lady Elizabeth mentions the Caſe of the Earldome of Fife reſigned by 1ſobell to this Robert 
$trwart. This has nothing to do with Courtſey, for Robert Stewart was not Iſobell's Huſband, and upon the Lady's own 
Account of the Matter, he got the Peerage not by Courteſy, but by Reſignation, The Authorities are improperly quoted 
| in 


. 
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1 


It has been ſhewn, that Elizabeth Sutherland, Earl Adam's Wife, was not Counteſs by Creation, and could 
not be ſo by Deſcent. The Charter iſt December 1527, does not prove that Earl Adam was Earl by Courteſy: 


For 
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in Lady Elizabeth Caſe, 1769. For Fordoun and Rymer are quoted as mentioning Robert Bruce, to be Comes de Carrick ex 
parte Loris. Whereas Fourdon only ſays ſo; but Rymer calls him ſimply Comes. 

But there is a ſeparate Anſwer to this Caſe of Fife : for it has been ſhown, Page 24. Note (q) of this Caſe, That 1/obell 
of Fife in the 1365, was not a Peereſs ; and Lady Elizabeth has not been able to ſhow, that ſhe got a Grant of the Peerage 
after that Period. This Lady, at the Time ſhe reſigned the Earldome, (i. e. the Land Eſtate) appears to have been in 
Widowity. And in the Deeds referred to, Mention is made of her former Huſband Walter Stuart, who has therein no 
Title of Dignity aſcribed to him. The Probability therefore is, that this Lady was not Peereſs in her own Right, but had 
the Deſignation of Counteſs of Fife, as the Widow of ſome Perſon, who had got a Creation of that Dignity, which Biſſee 
might have got ſome Time after the 1366; as he is ſaid to have been Earl in Lord Ochiltree's Collections, an Authority 
frequently quoted by Lady Elizabeth ; [ſobell therefore, having no Right to the Peerage herſelf, could not communicate 
it to her Huſband. Evidence, Lord Ochiltree's Collections Advocates Library, A. 7. 24. 


INSTANCE VII. 
Robert Bruce married Martha Counteſs of Carrick, and in her Right became Earl of Carrick, 


ANSWER. 
It has been ſhown Page 31. Note (b). That the Peerage of Carrick was tranſmitted to Robert Bruce the Son, through 


11S Ade 1110 NO NUOTNn DIS IMLAQTAED © 16 22 10 > 


mult have been, ff his Father had been on 7 Peer by Courteſy ; for the Peerage by Courteſy to the Huſband could not ſtrip 
the Peereſs's Son of his Right, and the Earldome (i. e. the Eſtate) in 1293, was in Robert the Father's Perſon, which upon 
the Lady's own Principle, made him Earl in his own Right, 


INSTANCE VIII. 
Malter Leſh married Euphemia, the Daughter of the Earl of Roſs in whoſe Right he became Earl of Refs. 


ANSWE R. 


Tt has been ſhown, Page 32. Note (5). that although the Earldome, (i. e. the Land Eſtate) was in Euphemia, and 
her Huſband, upon the Death of the laſt Earl ; yet the Peerage was not in him till long after, which ſhews he muſt have 
taken it by Creation and not by Courteſy, 

INSTANCE IX 


William, Earl of Douglas, married Margaret, Counteſs of Marr. Under the Stile of Earl of Douglas, he is named in many 
Royal Charters. 
ANSWE R. 


Tt was ſhewn, That Margaret's Huſband, the Earl of Douglas, was the Peer, and not ſhe: For after his Death, his Son 
was deſigned Earl of Douglas and Marr; although his Mother Margaret was then alive. | 


INSTANCE X. 
Alexander Stewart married Jhobel, Counteſs of Marr, and in her Right was Earl of Marr. 


ANSWER. 


On the 12th Augu/? 1404, 1/obel, Counteſs of Marr, conveyed the Comitatus of Marr, © Totum et integrum comitatum 
« noſtrum de Mar,” to Alexander Stewart, in Contemplation of the Marriage, © et hæredibus ſuis inter ipſum et nos pro- 
t creandis quibus forte deficien. veris et legittimis hæredibus vel aſſignatis prædicti Alexandri quibuſcunque.“ Evidence, 
Charter, 12th Auguſt 1404, Book vii. N. 257. In the 1426, the foreſaid Alexander Stewart was ſo completely veſted in 
the Property of the Comitatus, i. e. the Eſtate, that he reſigned it into the King's Hands, and took a new Grant to himſelf 
and his Natural Son, Thomas Stewart.——Evidence, Royal Charter, Book ii. N. 8. 28th May that Year, Now, upon the 


Lady Elizabeth's Principle, the Conveyance of the Comitatus to Alexander ſhould have conveyed the Peerage to him, ſo as 
to make him take it by Deed and not by Courteſy. 


INSTANCE Xl. 
Patrick Graham married Euphemia, Counteſs of Stratherne, After his Marriage he was ſtiled Earl of Stratherne, in Right 


of his Wife. 
. ANSWER, 
It has been ſhewn, Page 20. Note (i). That Patrick Graham was created Earl of Stratherne by the Duke of Albany, 


Regent of Scotland, Uncle to his Wife ; becauſe, by the Partiality of the Duke of Albany to her, the Family Eſtate had 
gone to her, which ought to have gone to the Crown, 


INSTANCE XII. 


Walter Stewart, Earl of Athol, Son of Robert II. married the Daughter of Lord Brechin; and in her Right aſſumed the 
Title of Dominus de Brechin. 
ANSWER. 


The Diſtinction betwixt a Lord and what in Scotland is called a Laird, that is to ſay, a Proprietor of Land Property, 
tout a Peerage, is marked by the Particle ds. Dominus Brechin, would ſignify, Lord Brechin ; but, Dominus de Brechin, 
pnifies, Laird of Brechin ; of which Numbers of Inſtances have occurred in the Notes in this Caſe : Vide, alſo, Lord Kaims's 
ys; Title, Honour, Dignity. “ The Barons by Creation, called Lords of Parliament, were diſtinguiſhed in common 
Language from the Barons by Tenure, by being called Lords, ſuch as, Lord Erſtine, Lord Borthwick, Lord Seaton, 
&c.; whereas, Barons by Tenure were called Lairds; for Example, the Laird of Dundaſs, the Laird of Calder, the 
Laird of Zuſs, &c. Becauſe there is no Latin Word for a Laird, the Barons by Tenure were called Domini, as well as 
the Lords of Parliament were : But then, to expreſs the Difference, the following Forms were conſtantly obſerved. If 
a Laird or Baron by Tenure was meant to be expreſſed, it was in this Manner, Dominus de Calder, Dominus de Balwirie,” 
Dominus de Luſs, &c.: But Lords of Parliament were expreſſed by leaving out the Article, thus, Dominus Erſkine, Domi- 
mus Seaton, Dominus Borthwick.” And his Lordſhip, for Proof of this, annexes a Copy of the Roll of Parliament 1471. 
„It was ſhewn in the Lovat Papers, Memorial, Fuly 8th 1729, Page 27th, That there was no Peerage of Brechin until 
Time of Charles I. | 1 | 

| 'INSTANCE 


DhjeQion vii. 


( 36 ) 


For though it reſerves the Liferent to Elizabeth and Adam, © Ratione curialitatis Scotiz,” and to the 
longeſt Liver of them Two, it relates only to the Lands, not to the Peerage; and means no more 


than that Adam ſhould have the Liferent of the Lands during his Wife's Life, jure mariti, and after her 
Death by the Courteſy, which was the common Law of the Land. | 
OBFECTION VIL 


Adam Gordon could not be created a Peer by the Duke of Albany, becauſe Regents had no Power to create 
Peers, they being named only for common Adminiſtration of the Kingdom, A Regent could not give away 
Lands from the Crown, and therefore could not create a Peerage, 


ANSWE R. 


There are a Variety of Creations by Regents in Scotland; (/) and indeed it was inherent in the Adminiſtra- 
tion 
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INSTANCE XIII. 


Sir William Cummin, Dominus de Tindail, married Margaret, Counteſs of Buchan; after which, he bore the Title of 
Comes Buchaniæ. 
This Peerage is above Five Hundred Years old. All Record of it is loſt, The Lady Elizabeth ſays, Sir William Cum- 
ming married the Counteſs of Buchan, but ſhe brings no Evidence of it. All the Evidence ſhe appeals to, is a Deed from 
Rymer, in which William Cumming is called Comes de Buchan: But there is no Proof how he came by that Peerage, 


INSTANCE XIV. and XV. 


Robert Douglas, of Lochleven, married Chriſtian, Counteſs of Buchan ; and thereupon aſſumed the Title of Farl of Bucks 
And James Erſkine, Son to the Earl of Marr, married Mary Douglas, Counteſs of Buchan ; and thereupon aſſumed tl 


Title of Earl of Buchan. 
ANSWER. 


* 


It has been ſhewn, Page 32. Note (b). That Robert Douglas got a C. eation; and that James Erſkine alſo got a Creation 
to which the Conſent of the Heir Male in the Peerage was taken; and the Hiſtory of ood, rag in the 2 Note — 4 
that it could not deſcend to a Female. * 


; HG CATHCART. | x 
| Sir Allan Cathcart was created Lord Cathcart 1442, — Evidence, Niſbet, Vol, I. P · 246. 


CRICHTON. 


William Crichton [was aCommoner on the 27th April 1442.—Evidence, Charter, Book iii. N. 171. of that Date, b 
James II. Willielmo Chrichton de eodem meliti; but he was created a Peer before 7th April 1450. —-Evidence, Charter, Boo 
Iv. N. 15. of that Date, by James II. Willielmo domino Crichton noſtro cancellario.” — Abbreviatio Scoti chronicon, printe 


ith For Vol. ii. P. | 
with Fordaun, Ve * ABERNETHY of SALTOUN. | 
" Laurence Abernethy, of Saltoun, was created Lord Abernethy of Saltoun, by James II. Anno 1445. Fordoun, P. 542. 
MONEYPENNY Ls MONEYPENNY. 


This Peerage was created about the 1450, —Evyidence, Crawfurd's Peerage, Page 345. 
GORDON Earl r HUNTLY. 


Alexander Seaton of Tillibethy was a Commoner in 1440.— Evidence, Charter, Roll xi. N. 33. 20th July, 1408, by t 
Duke of Albany, Alexandra de Seaton filio Willielmi de Seaton militis eg Elizabeth de Gordon filiæ et hæredi quond, Ad 
<« de Gordon militis. Charter, quoted in Lady Elizabeth's Caſe, 1769, P. 13. dated 13th May 1440, wherein Alexandi 
is deſigned © Alexandro de Seaton de Tullibody filii et hæredis Elizabeth de Gordon de eodem. Book iii. N. 176, Certifie 
Extrais produced. But betwixt this Period and the 1449 be was created Earl of Huntly—Evidence, Charter, Book is 
N. 106. from King James II. to the ſame Perſon therein deſigned . dilecto conſanguinio noſtro Alexandro comiti « 


& Huntly. 
. 


amer Stewart, Brother to King James II. was a Commoner on the iſt March 1466.— Evidence, Charter, Book vi 


N. 14. by James III. . dilecto avunculo noſtro Jacobo Stewart militi.” But before May 1477, he had been created 


Peer. Evidence, Charter, Book viii. N. 35. James III. to the ſame James Stewart of that Date, “ noveritis quia ali 
1 noſtri tenera in etate pro vera affectione quam habuimus et prout ad preſens habimus erga dilectum avunculu 


cc noſtram Jacobum Comitem de Buchane.” 
„ . HOME. 


Hume on the 24 Auguſt 1473. Alexander Laird of Home was created a Lord of Parliament, by the Title of Lord Home. 
Evidence, Recordof Parliament, Book ii. Folio 96. Certified Extract produced. 


BOTHV ELI. 
Earl Bothwell was created in Parliament, 17th Oober 1488.— Evidence, Creation, Book iv. Vol. 93. of that Date p 


duced. 
AVONDALE. 


Hum Stewart a Brother of Lord Avondale, married the Mother of James V. he was a Commoner on the 1 
Fuly —— 1g harter, Book xxii. N. 126. from James V. < Cariflime matri noſtri retæ Regine Scoti 
„ Henrico Steward ſuo 1 But he. was created a Peer before the 20th September 1529.— Evidence, ter, Bo 
xXjii. N. 78. from James V. ©. prafato conſanguince noſtro Henrico Domino Methven.” — of Parliament, Book.x 
produced, in which on the 26th. April 1532, Lotd. Methven fits as Lord Methven in Parliament. : 

Robert Boyd of Glen in the fifth Year of Queen Mary's Reign, was a Commoner,—Evidence, Charter of that D 
Roberto Boyd in the intermediate Time betwixt that. and the th Year of the Queen's Reign, his Father, had been cre: 
Lord. B.- Evidence, Charter of that. Date by Queen. Mary, « Sciatis noſt, quandam cartam vitalis redditus fact: 
& conſanguineum noſtrum Robertum Magiſtrum du Boyd,” - uct 


1 


1 

tion of the Scotch Conſtitution, becauſe as Reſignations of Peerages were in common Practice, ſo the Renewal 
of them was a common Act of Adminiſtration. Had theſe Creations by Regents been deemed contrary 
to the Royal Right, they would have been comprehended in ſome of the many Revocations made by ſeveral 
of the Scotch Kings, upon their attaining to Majority; but none ſuch are to be found. The Reaſoning from 
the Inability of a Regent to grant away the Crown Lands, to his Inability to grant a Peerage, is inadequate. 
The Objection to the granting away the King's Lands in his Minority, lay in its being hurtful to his Eſtate 
and Intereſt, who had only the Crown Lands and Feudal Caſualties to ſupport himſelf ; but this does not 
apply to the Creation of Peers, which neither diminiſh the Eſtate nor Power of the Crown, but common] 
prove Barriers to both. It appears alſo from the Act 133. Parliament 1431, referred to by Lady Elizabeth, 
that the Regent had, during the Minority of James I. given away Lands eſcheated to the Crown by Baſtardy 
and from a Revocation executed by James V. in France, upon his coming to Age, and afterwards ratified by 
Parliament, that Lands fallen to the Crown, and other Parts of the King's Eſtate, had been aliened by the 
Regent; and it is certain, that during the Minority of the Kings of Scotland, Parts of their Eſtates were 


often granted away, and never returned to the Crown, notwithitanding the uſual Revocations when thoſe 
Kings attainen their Majority. 


OBJECTION VIII. 


Adam Gordon could not be Earl of Sutherland in the Year 1525, for in a Charter, 26 March that Year, he 
ſigns Adam Gordon {imply ; whereas Elizabeth ſigns Counteſs of Sutherland, 


ANSWER, 


This only proves the Ignorance or Inattention of the Perſon who led Earl Adam's Hand; for, at this 
Time being aged, and probably ſubje& to ſome Malady, which rendered him incapable to write, he ſigns 
by a Notary, contrary to his uſual Cuſtom, but he is Twice named in the Body of the Deed, and both 


Times is ſtiled Earl of Sutherland, and his Seal, which is appended, has the Words Ade comes Sutherlandie 
written round it. | 


OBJECTION N. 


It was objected by Mr. Sutherland of Forſe, that Elizabeth Sutherland's Succeſſion to her Brother Foby's 
Peerage could not be interrupted by her Brother Alexander, becauſe Alexander was a Baſtard. 


PROOFS and AUTHORITIES. 


BUCHAN. 


Robert Douglas Brother Uterine to the Regent James Earl of Murray was a Commoner in 1 e Precept of 
Apprizing, Privy Seal Records, Book xxxii. Fol. 34.— 26th December 1563. by James Earl of Murray of Lands * qua 
« fucrunt Chriſtinæ comitiſſe de Buchan et magiſtri Roberti Douglas ejus conjugis.” But before December 1557, he ſat in 
the Scotch Parliament as Earl of Buchan, —Evidence, Anderſon's Collection, Vol. ii. p. 268, He alſo ſat as Earl of Buchan, 


— 


in Parliament Anno 1579. Evidence, atteſted Roll of Parliament of that Year. 


LENNO IT. 


Robert Stewart was ereated Earl of Lennox, by a Creation contained in a Royal Charter 26th June 1578. Book xxxv. 
N. 8. The Words are, Nominamus creamus conſtituimus et ordinamus dictum dominum Robertum et hæredes ſuos 
„ ſu bſeq. in comites dicti comitatus de Levinax ordinan. et volen. ut ipſe et hæredes ſui predict. dicto comitatu 
libertatibus privilegiis honoribus et dignitatibus ejuſdem in Parliamento ſecreto conſilio ſeſſioni et omnibus aliis partibus 

ac alias ut congruit et uno comiti dicti noſtri regni decet et adeo libere ſicuti ulli alij comites de Levinax per prius uſi 
* ſunt utantur gaudeant et poſſideant omni tempore a futuro abſq; impedementa quoviſmodo inde fien.“ 


MARCH. 


Robert Stewart was created Earl of March 25th Oclober 1582. Evidence, Charter, Book xxxv. N. 655. of that 
Vate, in which the Creation is contained. 


| LENNO X. 
Eſme was created Duke of Lenox, 5th Augu? 1581,——Evidence, Creation, certified Extract of Creation produced. 
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contained. Extract produced. 
O RXKNE V. 


Robert Stewart was created Earl of Orkney, 28th October 1581. Evidence, Charter, Book xxxv. N. 494. of that 
Date, in which the Creation is contained. Extract, Charter of Creation produced. 


STEW ART. 


Charles Stewart, Uncle to King James VI. was a Commoner on the 18th April 1572.——Evidence, Charter, Book 
xxxiii. N. 107. to him of that Date, in which he is ſeveral Times deſigned “ Patruum noſtrum Dominum Carolum 
e Stewart.” But from the Conſtitution of the Dukedome of Lennox, it appears he had been created Earl ſome Time be- 
twixt that Period and the Year 1681,—Evidence, Conſtitution of the Dukedom of Lennox, 5th Augu/t 1581. 


BUCHAN. 


John Stewart Son to the Regent Duke of Albany, was a Commoner on the 12th March 1406, —Evidence, Charter, Roll 


of the Duke of Albany, 11th, N. 16. by his Father to him of that Date, Filio noſtro Joanni ſeneſcallo domino de Buchan.” 
Charter, Roll 1 ith, N. 19. from the r to the ſame, 13th May 1407, in the ſame Terms. But on the'6th N 1413, 
he had been created a Peer. Evidence, Charter, Roll 12. N. 27. of that Date, from the ſame to the ſame. F ilio 
« noſtro Joanni ſeneſeallo comite Buchanic. Charter, Book ii. N. 30. by James I. 5th February, anno 1426. anni 
Stewart, comiti Buchani. $6570 A - | 
OCHILTREESE. | 
Lord Ochiltree was created in Parliament on the 15th March 1 542.—— Evidence, Record of Parliament, Book x. 
Fol. 76. of that Date. | 
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James Stewart, afterwards Regent, was created Earl of Marr on the 7th February 1561,—Evidence, Privy Seal Records, 
Book zift, Fol. ii, Certified Extract produced. 1 ANSWER 


James Stewart was created Earl of Arran, 22d April 1581.—Evidence, Charter of that Date, in which the Creation is | 


1 
ANSWER, 


It lies with Mr. Sutherland of Forſe, or Lady Elizabeth, to prove this Aſſertion; and yet they offer no 
Proof of it. But though it is not incumbent upon Sir Robert Gordon to prove a Negative, he can do it; 
for there is Evidence of Alexander's being legitimate. In Alexander's Renunciation of 24th July 1509, Earl 
Jobn is ſaid to be legitimate, and neareſt Heir to his Father, Earl Jobn. The Words are, © Er quod dictus 
* Johannes ejus filius erat /egittimus et propinquior heres ejuſdem Joannis comitis patris ſui.” After which, 
within Three Lines, follow theſe Words: Et ex averſo comparuit Alexander Sutherland filius ETzam dicti 
« quondam comitis contra ipſum breve petitionemque dicti Johannis juſtanter cupiens quiſque ſe in dicto 
& comitatu jus hæreditarum habere, &c.“ Page 6. of this Caſe. The relative Word etiam, ſhows he was 
the lawful Son of the deceaſt Earl Jobn, as much as his Brother, the then Earl Jobn, who is deſcribed in the 
ſame Way : Both are put upon the ſame Foot; and there is no Contraſt betwixt them, except as being both 
Competitors for the ſame Succeſſion. Could a Baſtard oppoſe the Claim of a legitimate Heir? Would Cu— 
rators have been named to a Baſtard maintaining ſuch a Plea? Why take a Renunciation from a Baſtard in 
ſo ſolemn a Manner, in the Preſence of ſo many Perſons of high Rank? Alexander renounces his Right. The 
Words are, © Juri ſuo in et ad dictum comitatum.“ But a Baſtard could have no jus ſuum to renounce, 
becauſe he had no jus at all. Why would Adam have given ſo conſiderable a Compoſition as an Annualrent 
of 40 Merks, to renounce his Right, if he had been a Baſtard, who conſequently had no Right to renounce ? 
How came Alexander to reſerve his own Right of Succeſſion in the Eſtate, in caſe John or Elizabeth had no 
| Iſſue? If he had been a Baſtard, he had no Right of Succeſſion to reſerve. If Alexander had been a Baſtard, 
how could he have brought a Reduction of his — Service to their common Father? A great Number 
of Inſtruments ſhow that he Iived down to the 1519, and in theſe he is named, Alexander Sutherland filius 
« quondam Johannis comitis Sutherlandie,” or, Alexander Sutherland, Son to umquihill John Earl of Suther- 
% land. But in no Inſtrument whatever, is he called flius illegetimus or illegitimate Son. The Preſumption is 
always in favour of Legitimacy until the contrary is proved; ſo that the poſitive Proof, the negative Proof, 
and Preſumption, all concur to ſhow that he was lawful Son to Earl John, in re tam antiqua ; there are very 
few Perſons who could ſo completely prove the Legitimacy of an Anceſtor, 


OBJECTION X. 


By heredes ſui, in the moſt ancient Charters, were underſtood Heirs General, and not Heirs Male, to 

rove which two Charters are appealed to; one by King Robert Bruce, of the Earldom of Carrick, to his 
— Edward Bruce; the other of David II. of the Earldom of Roſs to William Earl of Roſs, both 
of which are hæredibus maſculis, which ſhows that heredes ſui and baredes maſculi were oppoſed to each other. 


ANSWER. 


The legal Meaning of the Terms beredes ſui at different Periods, has been already ſhewn. The two 
Inſtances only ſhow that the former of theſe two Charters uſed the Words þeredes maſculi, inſtead of 
beredes ſui, as deeming them to be ſynonymous. It is the ſame Thing as if, in modern Times, two Con- 

veyancers naming the eldeſt Son of a Marriage, one ſhould in the Conveyance call him the eldeſt Son of the 


„ 


, Marriage, and the other ſhould call him the Heir Male of the Marriage; but both would mean the ſame 


Thing, though they uſed different Terms. 


"REASONS of Preference for Sir Robert Gordon, in Competition with Mr. Sutherland of Fos ſe. 


REASON I. 


— Com- As the late Earl of Sutherland, and all his Anceſtors, up to Earl Adam Gordon, have, for 250 Years back 
Vir. Sutherlaag been in the uninterrupted and uncontroverted Poſſeſſion of the Peerage of Sutherland as Heirs Male to Ear 
lee, Adam: And as Mr. Sutherland, or his Anceſtors, never made their Claim as Heirs Male to that Peerage 
ſo the Length of Time, the Poſſeſſion of one Party, and the Dereliction of the other, have ſtampt the Right 
of the former, and defaced the pretended Right of the latter. Moſt of the ancient Peerages of England 
Scotland, and indeed of all Europe, have no better Foundation, Was a contrary Rule to be admitted 
were Peers, at the Diſtance of 250 Years, or 2500 Years, (for Mr. Sutherland's Argument will go the 
Length of both) put to prove the Right of their Anceſtor, and to defend themſelves againſt People whe 
retended that, many Centuries back, their Anceſtors had been defrauded, although none of thei) 
ofterity had ever complained of the Fraud till how, two Conſequences would follow; the one that thei 
Rights of One-half of the preſent Peers poſſeſſed of ancient Peerages would be unhinged ; the other that 
ſuch a Door would be opened to Forgery of Writings and Perjury of Witneſſes for ſupporting ſuch pre- 
tended or imaginary Claims, as would be dreadful in Proſpect. But to avoid theſe Conſequences, as well as 
prevent the Peerage from ſwelling by obſolete Claims, the Law juſtly determines, that when one has been 
in Poſſeſſion for Centuries, and the other has not claimed for Centuries, the Right of the former is good, 
and the latter is extinct for ever. If dormant Peerages are allowed to ſtart up, at the Diſtance of Cen- 
turies, it ſurely can never be at the Expence of thoſe who have enjoyed them for Centuries, 


REASON IL 


This Argument holds particularly in Scotland, where the Act 1617 declares the Roman Law, of the Fo 
Years poſitive Preſcription, to be the Law of Scotland, as to all heretable Rights, corporeal or incorporeal. 
In the Queſtion of Precedency between the Earls Sutherland and Crawfurd, in the Year 1706, the Court of 
Seſſion found, that this Statute was to regulate Queſtions concerning Peerage Precedencies ; which were then 

the Queſtion before the Court. One of the Patties long maintained, that the poſitive Preſcription could 
not at all regulate Queſtions concerning Peerages. But when the Court found otherways, he was ſo much 
ſatisfied he had been in the Wrong, that, when he brought the Judgment under Review, he did not impygn 
the Principle of Prefcriptipn, but only objected to the Extent the Court had carried it to, 


OBJECTION. 


However immemorial Poſſeffion, or the poſitive Preſcription of Forty Years, may operate upon Queſtions 
of Right, they cannot operate upon the Quality of Blood : The Rule of Law being, Quod nullo tempore 
Jens ſanguinis dirimi poſſunt. And therefore, Claims of Blood are revivable at any Diſtance of Time, 


ANSWER, 


| 


ANSWE R. 


It is not eaſy to diſtinguiſh betwixt the Rights of Men, and the Quality of Blood, which gives ſuch 
Rights; for they are the ſame. If it be true (which is doubted) that a Family, who have not aſſerted their 
Qualities of Blood for Centuries, may aſſert them at any Time, this can only be, where no other Family 
has been in Poſſeſſion of that Right of Blood, which they mean to aſſert: For, if one Party has been in 
the uncontroverted Poſſeſſion for 250 Years, and the other has made no Claim for 250 Years, it would be 


moſt unjuſt to allow the former to be diſturbed ; and moſt juſt, that the other be obliged to continue his 
Silence for ever, 


REASON III. 


It is certain, that Peerages frequently paſſed from one Family to another by Reſignation, new Grant, 
Patent, or Act of Creation by the Crown, and even upon a Conſent given by the Heir entitled to ſucceed. 
Such Reſignation and Conſent muſt be preſumed, after ſo long an Enjoyment by Adam Gordon and his Heirs 
without Challenge. | 

REASON IV. 


Mr. Sutherland, of Forſe, has failed in the Proof of his Propinquity : There are two Defects in his Proof. 


DEFECT I. 


There is no legal or concluſive Evidence proving that John Sutherland, (N. 2. of the Pedigree annexed. 
to Mr. Sutherland of Forſe's Caſe) as Son and Heir of Kenneth Sutherland, under the Addition or Deſcri 


tion of Son and Heir to John Sutherland of _— granted a perpetual Annuity of Forty Shillings of 
put of his Lands of Drummoy, to the Chaplain of St. Andrews Chapel of Golſpie.. .. 


ANSWE R. 


It appears that Robert Earl of Sutherland granted, in 1400, to his Brother Kenneth the Lands of Drummoey ; 
and that the ſame Kenneth Sutherland acquired the Lands of Forſe in 1408; and it is ſuppoſed that Mr. 
Sutherland of Forſe means to argue, that as the Lands of Drummoy and Forſe belonged to Kenneth, it muſt be 
preſumed that Jobn got the Lands of Forſe by Deſcent from his ſuppoſed Father Kenneth; and that Richard 
likewiſe got the Lands of Drummoy by Deſcent from his Father, or ſuppoſed Grandfather, 


REPLY. 


But this is neither legal, concluſive, nor ſatisfactory Evidence; for Jobn might acquire the Lands of Forſe, 
by Purchaſe or Gift; and Richard get the Lands of Drummey the ſame Way, or his Father Jobn might 
acquire them; and the Preſumption in Law is, that they did acquire by Purchaſe; unleſs Mr. Sutherland 
of Forſe produces Evidence that John and Richard took by Deſcent from Kenneth. In ſhort, the Evi- 
dence ad nar to only proves, that the Lands of Forſe, which appear to have been the Property of Jobn, 


and the Lands of Drummoy, which were the Property of Richard, did once belong to Kenneth ; but that can 
never make out that John was the Son of Kenneth. | ; 


Silver, 


, 


— — 


DEFECT II. 


Altho' the Writings produced for proving that Richard Sutberland, (N. 5. in the Pedigree) was the Grand- v 
ſon and Heir of Jobn his Grandfather, do prove the Fact; yet they do not prove, that he was a Grandſon by 


a Son, which is incumbent upon Mr. Sutherland of Forſe, as he claims under the Character of Heir Male. 
Richard might be the Grandſon and Heir of Jobn by a Daughter. 


ANSWER. 


The Anſwer ſuggeſted in the Caſe to this Objection is, That as the Lands of Drummoy were originally 
granted by Earl Robert, to his Brother Kenneth, and his Heirs Male, whom failing, to return to the Granter 
and his Heirs; the Lands would have returned to the Family, had the Heirs Male of the Granter failed, 


REPLY. 


But this Anſwer is inſufficient, being grounded upon an Hypotheſis of the Lands having come from 
Renneth, N. i. to John, N. ii. or Richard, N. iii. by Deſcent, and that the Inveſtitures were to Heirs 
Male, when the Succeſſion was taken up by Richard, N. v. the Grandſon of Jobn, N. iv. neither of which 
Facts are proved. The Clauſe of Return did not hinder Kenneth, N. i. to ſell the Lands, and they might 


have been conveyed to the Purchaſer and his Heirs whatever, and conſequently would deſcend to Richard, 
N. v. the Grandſon of Fobn, N. iv. by a Daughter, 


* 


ANSWER II. 


Mr. Sutherland, in the laſt Paragraph but one of his Caſe, has ſtated the ſpecial Retour of Alexander, N. ix. * 
as Heir to William, his Grandfather's Brother, in the Lands of Drummoy; and ſays, that as the Retour bears 
him to be Heir, ratione tallie, the original Grant in 1400 muſt be meant. 


REPLY Il. 


As by the Retour, Alexander is ſerved Heir in ſpecial to William, who died laſt ſeaſed of the Lands; the 
Entail referred to muſt either have been an Inveſtiture of William's, or a Deed executed by him. The Grant o 
of 1400 could not be meant, unleſs William had taken the Lands as Heir of the original Grantee, which 
he certainly did not; as it is proved in the Caſe, that he took the Lands as Heir to his Brother Richard. ad, , 

L 
* 


The Grant of 1400 could not with any Propriety be called an Entail, and it had been abſurd to have fefer · 
red to it, by any Name in the Special Retour. 


ANSWER III. EY 


Mr. Sutherland has likewiſe ſtated a Charter, by the Earl of Caithneſs in 1613, to Alexander, of the 


Lands „ 
-- 2 
es 


- 


( FE 
Lands of Forſe, wherein he is faid to be deſcended from Kenneth, the original Grantee from the Earls of 


Marſhall. 
REPLY II. 


This Charter is granted by the Earl of Caithneſs, who, at that Time, had become Superior of the Lands 
b 4 by Purchaſe from the Family of Mariſball; and if Mr. Sutherland founds upon this Charter, as Evidence 
* of his being lineally deſcended from Kenneth, the Anſwer is, That no Credit can be given to it. The Story 
is introduced into the Charter by Way of Narration, and probably proceeded from Vanity in the Grantee. 
The Superior could have no Knowledge of the Fact, which was 200 Years old; he had no Intereſt to contro- 
vert the Allegation ; it was not the Intention of the Charter to aſcertain the Deſcent ; and as the Fact is only 
ſtated narratively, without being grounded on any Kind of Eyidence, no Kind of Credit can be given to that 
Part of the Inſtrument. 


© REASONS of Preference for Sir Robert Gordon in Competition with Lady Elizabeth Wemy/s. 


0 

een. The Claimant is at a Loſs to gueſs what Argument peculiar to herſelf Lady Elizabeth Wemyſs can uſe 

E; with againſt his Succeſſion to this Peerage : She is an Heir Female exactly in the ſame Predicament with Lady 
* * 


Elizabeth Sutherland, and can have no better Right.—She may indeed pretend to ſtand in a more favourable} 

Light, as by the late Earl's Contract of Marriage, her Right to the Eſtate (if it ever opens to her by the 

Death of her Niece without Iſſue) is made to depend upon her Right to the Peerage. But the Law is deaf 

to ſuch Conſiderations of Favour. If her own Brother who made the one * upon the other, was deaf 

| to them, ſhe cannot wonder that the Law ſhould be ſo too. But as Lady Elizabetb Wemyſs denies her Bro- 

. $ Power tg make ſuch Settlement, and contends, that by prior ones he was diſabled from diſappointing 
— Heir Female, there is not even a Shadow of Ground for da Plea of Favour. 


„ 


14 _ 


Upon the whole, it is humbly hoped that the foreſaid Dignity will be declared of Right WM 


to belong to the Claimant, Sir Robert Gordon, and his Heirs Male. | 1 


8 JA. MONTGOMERY, 
AL. FORRESTER, 
JOHN DALRYMPLE. 
THO®. LOCKHART. 
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OF THE CLALNGAST 


GEORGE SUTHERLAND of Forss, Eſq; 


As ſet forth by himſelf in his Caſe of laſt Year. 


— 


"WILLIAM, | 
Earl of Sutherland 
died near the End 
of the fourteenth] No- 1, 

Century 5 leaving Kenneth Sutherland, 


— 


1 
tHis eldeſt Son, Robert 


Earl of Sutherland, had] two Sons. | a younger Son, to whom} 
ſſue Male, and was ſuc-} — . his elder Brother Earl 
ceeded by his Son? Robert granted the Lands 
| — of Drummoy, 3 
— c. in 1400, and who 
— John, Earl ot Suther- uſo — ay the Lands 
| land, who had two Sons, of Forſs in 1408 and 
ſohn, ſecond Son off Alexander and John. 1418. 
the ſaid John Earl of | No, | 2. 
Sutherland, on his Fa- Aexander, the eldel' John Sutherland, Son of 
ther's Death ſucceeded] Son of Earl John, by the Kenneth, had a Son. 
to the Eſtate and Dig- Uſage of Scotland tiled — 
nity, in preference to] Maffer of Sutherland, No. 3. 
Marjory the only Child Idied in his Father's Life Richard Sutherland, 
| of his elder Brother A-] Itime, leaving only one Son of John, who had a 
deth Sutherland, lexander, and had a Son| |Child, Marjory. Son, 
married Adam — John, and a | 4 8 8 ; No. | 4- 
„ ſecond Son o aughter Elizabeth, and — Tab ———ů ——U— — 
| ; Marjory Sutherland, john Sutherland, Who 
= Huntley, — ſucceeded by his — J ON hg ee made a Title as Heir to 
N — — der, Maſter of Suther PE: his Father Richard, and 
2 | land, married William, No. | 6. had a Son, who died in| , No. | 7. es 
i, now claiming john, Earl of Sather- Carl of Orkney and William Sutherland, his Father's —— Alexander Sutherland, 
Counteſs of Su- land, died in 15 14, [Caithneſs, and many] [who made a Title, and] |lefr three Sons. who made a Title, and 
d, and a Robert |.,;thout Iſſue of his [Deſcendants from Mar-| [ſucceeded his Brother No. | 6. —_— = f a Som | 
eberland. de _ — = 7 00 Richard. Richard Sutherland, _ — — 
bDeſcendants of | who made a Title, and o. 18.7 1 
ſucceeded to his Grand- Lonald Sutherland, 
Elizabeth and h 7 
ordon, | father John. who made a Title as 
, mn " Heir to his Father A- 
lexander, and left a Son.| 


No. | 9. 


Alexander Sutherland, 
who made a Title as 
Heir to his Father Do- 
nald, and left a Son. 


No. | 10. 


* [James Sutherland, whol 
made a Title by Infeft- 
ment holding under his 
REES ather Alexandeg, and 

— from his Superior, 
and left a Son. 


No. | 1 


George Sutherlaud, 
pho mate a Title by 
nleftment from the Su- 
perior, as Heir to his 
Grandfather Alexander, 
had two Sons, William, 
who predeceaſed him, 
and George, 


N00. ' 2. 


George outherland, | 
who made a Title as 
Jeir to his Father, and 
left a Son. 


12 RE | | .- > _ (a 13. 
| 2 ohn Sutherland. who| 
| | * | 2 | made a Title as Heir: to 
* 5 , | | his Father, a ou 
7 a . * * i Y X On. 
| * | * | - No. Wn 
| i el Jeorge, the Cllimanr, 3 
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